
convention. Only Landlord and Tenant
are so treated in the new documents, so
none of the others signals its defined
status in the text.

Active and passive

There is a sudden switch from active to
passive voice in clause 6. This opens
The Tenant is to comply with the
following: but clause 6.4 runs the
Landlord's solicitors are to be notified
and a copy sent to them.

It would be more consistent to say the
Tenant will notify the Landlord's
solicitors and send them a copy. It may
be objected that the notifier/sender, for
say a mortgage, would be the
mortgagee, but there is still merit in
imposing the obligation directly on the
tenant, leaving him to delegate it (at his
own risk) if he so chooses. The

obligation cannot directly bind the
mortgagee.

Landlord's obligations

Clause II produces the mild absurdity
of The Landlord agrees with the
Tenant: (a) the Landlord is to keep ....

Nothing is added by the Landlord is
except three words.

The wording of the covenants

The End of Lease clause, clause 13,
does not start The Tenant agrees with
the Landlord but reads ... the Tenant is
to.

Again, the issue whether a covenant is
imposed by that wording, (clause 1 on
payment also uses is to). Here there
seems little doubt, but no-one would

suggest that the Tenant agrees with the
Landlord was not user-friendly,
bus-queue English. One detects another
mild instance of a rather firm
insistence on novelty. Such novelty is
harmless enough in this clause but it
may contain hidden traps elsewhere, as
in the provisions on withholding
consent.

Conclusion

Despite these mild reservations, the
writer repeats his admiration for a good
example of concise modern drafting.
Perhaps the minor defects are the
product of conunittee drafting and
compromise, or the inability of The
Law Society to fmd a computer
program to eliminate unjustifiable
variations. Who of us would ,not
welcome such a program to scan our
own products?

We occasionally receive gifts of materials from members and organisations. Below is the beginning of a list of books and
pamphlets held by the chairman. Ifanyone is interested in any item, please telepone 081 9790085 during office.hours.

There is not enough room in this issue for the complete list, and it will be continued in the next issue.

AUSTRALIA
Legislation, Legal Rights and Plain English (discussion paper), Law Reform Commission of Victoria 1986.
Plain English and the Law (report), Law Reform Commission of Victoria 1987.
Austudy Regulations, Australian Government 1990.
Reader Friendly Documents Kit, Australian Government 1990.
CANADA
Plain Language and Legal Writing in Quebec (unsigned and undated article, by David Elliott?).
Plain Language Resource Materials (bibliography), CUC 1990.
The Decline and Fall ofGobbledygook: Report on Plain Language Documentation, Canadian Bar and Bankers' Assocs 1990.
Plain Language Consumer Contracts (discussion paper), Government of Alberta 1991.
Municipal Government in Alberta - A Municipal Government Actfor the 21st century, Government of Alberta 1991.
A Plain Lenguage Report (1st annual report of the Plain Language Institute of British Columbia, 1991.
ENGLAND
Conveyancing Simplifications (report), The Farrand Committee 1985.
The Plain English Story, Plain English Campaign 1986.
A Lamentfor the Law Commission, Richard Oerton 1987.
Memoranda ofthe 1990 Meeting ofCommonwealth Law Ministers (Part 1), Commonwealth Secretariat 1991.
Winding up an estate and When I'm 65 (leaflets), Richard Oerton and The Law Society 1991.
SPAIN (all published in Catalan by the School of Public Administration, Catalonia)
Revista de Llengua i Dret, 1990.
Formulari de Procediment Administratiu, 1990.
Manual de Llenguatge Administratiu, 1991.
USA
Scribes Journal ofLegal Writing (Voll), West Publishing 1990.
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Lord Mackay, the Lord Chancellor, was
at the Plain English Campaign's 12th
annual award ceremony on 2nd
December to collect his department's
award for the recently redesigned
county court default summons form. It
was also announced that PEC had
awarded their prestigious Chrystal
Mark to the new divorce leaflets
produced by the same department.

The awards were sponsored by the
National Consumer Council· a, .
long-time supported of PEC, and by
Video Arts, who have taken over the
marketing of the Campaign's Plain
English Course.

The other winners were:

Department of Social Security,
for their Disability working
allowance claim pack and
information sheets;

Department of Trade & Industry,
for their Brussels, can you hear
me? brochure;

The Employment Service, for
their Helping you back to work
leaflets;

Inland Revenue, for their Income
tax and YO!4ng people education
pack and You and the Inland
Revenue, a leaflet produced under
the Taxpayer's Charter initiative;

Hastings Health Authority, for
their Stress busters booklet;

London Lighthouse, the AIDS
charity, for its leaflet Introduction
to London Lighthouse; and

Midland Bank, for their brochure
Business banking charter.

A new category of award, for clear

news reporting, was given to The
Independent, and to the BBC for both
its Newsnight and Northwest Tonight
programmes. The London Evening
Standard refused its award because it
was offended by the description "Best
Regional Newspaper"; it is apparently a
national newspaper, though only
available in the London area.

On the distaff side (if one can say this
without offending the champions of
agricultural produce), the Campaign
offered Golden Bull awards for eight
examples of gobbledegook.

Out of respect for his office, the first
went to Dan Quayle, the Vice-President
of the United States, for this quotation
in the Washington Post:

We offer the party as a big tent.
How we do that (recognise the big
tent philosophy) within the plat­
form, the preamble to the platform
or whatnot, that remains to be
seen. But that message will have
to be articulated with great clarity.

The representative of a Hertfordshire
firm came to the ceremony to collect a
Golden Bull for this extract from its
conditions of sale: I

In the event of the goods being
sold by the buyer in such manner
as to pass to a third party a valid
title to the goods, whilst any such
sums are due as aforesaid, the
buyer shall be the Trustee for us
of the proceeds of such sale or to
the claim for such proceeds and
the buyer shall place such
proceeds in a separate account.
Nothing herein shall constitute the
buyer our Agent for the purpose
of any sub-sale.

He asked how he could recover the fee
paid to his solicitor for drafting this 13
years ago, and as a humanitarian
gesture the award was withdrawn.
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Other good-natured recipients wrote or
attended, promising to do better in
future. In particular, the chief executive
of the West Bromwich Building Society
wrote that his predecessor, who had
penned its winning entry, had taken
early retirement (some time) after
writing to a borrower:

As you have already effected
insurance cover Mrs Smith with the
Direct Line Insurance Company,
the Society would certainly agree if
it would assist you, to this
insurance remaining in effect until
the next renewal date in June 1991
and then the Society could arrange
insurance cover as referred to
above, under Block Policy
Arrangements with the General
Accident Insurance Company, but
I look forward to hearing from you
bearing in mind the administrative
difficulties for the Society if a
borrower .effected their own
insurance cover, Mrs Smith, that
you will agree to the Society
effecting the normal insurance
cover from the next renewal date in
respect of the insurance with the
Direct Line Insurance Company, in
June 1991.

The well-attended reception was an
opportunity to market the Plain English
Course. This consists of a trainer's
guide, material for 48 students, and a
copy of The Plain English Story, which
describes the aims and history of the
Campaign. The course is in 17 parts,
and in its full version lasts 2 days.

The awards ceremony was attended by
several government ministers and was
well reported in the press.
Congratulations to Plain English
Campaign on another publicity coup,
and on their routine hard work and
success - often behind the scenes - in
eroding gobbledegook.

The Plain English Course is available
for £695 + VAT from:

Video Arts
68 Oxford Street

London WIN 9LA

Tel: 071 637 7288
Fax: 071580 8103



Introduction

The inaccessability of statutory law to
the public at large and even to legal
practitioners, especially legal pract­
itioners outside major urban centres, has
increased, is increasing and ought to be
diminished.

Statutory law is inaccessible in two
major respects.

1. It is hard to find.
2 Once found, it IS hard to

understand.

Hard to find

A combination of factors make
statutory law (which is increasingly
bulky and prolix) hard to find to a
scandalous extent. These include the
following:

1. A major new statute may have been
enacted but be unllvailable' for
several weeks. Meanwhile one has to
make do with the Bill, which will
not, however, include the latest
amendments; and clause and
sections numbers will not
correspond.

2 No sooner has a statute been enacted
than it may be subject to massive
amendment.

3. Even when legislation IS

consolidated this may then be
bubject to immediate change.

4. Primary legislation may be changed
by statutory instrument made under
other primary legislation.

5. Different sections, and even
sub-sections, are brought into effect
(by a successtion of commencement

orders) on different dates over a period
that may run into years.

6. Notwithstanding that we are in the
age of word proce~;sing, and deb'Pite
experience elsewhere, how a statute
currently stands can be discovered
only by an elaborate and time­
consuming paperchase or by resort
(id some areas) to expensive updates
or Lexis.

7. Although the legislation itself is
rarely skeletal, a mass of flesh is
often added by statutory instruments,
bubject to a minimum of parliamen­
tary scrutiny. Moreover, statutes and
statutory instruments made under
them are drafted in different offices.

8. Even when it is possible to gain
access to all the relevant and most
up-to-date legislation on a particular
subject, this will often not be enough
to provide a complete picture of the
law: one commonly has then to
attempt the difficult task of com­
pleting and understanding the jigsaw
<:reated by the combination of legis­
lation which covers certain ab'Pects
of an area of the law, and cases
which continue to cover the rest.

9. Many other areas of the law which
could now readily be codified are
still to be found only from cases
decided over many years and
scattered across a number of
different series of reports.

Hard to understand

If the searchel' aftel' enlightenment has not
already been defeated in the quest to
discover what statutes and statutory
instruments currently in force say, he or
she is then confronted with the task of
divining what they mean. If judges

15

(encouraged by the Court
of Appeal) incants the
words of a statute, then
they are liable to be met by
looks of blank incompre­
hension from the jury. If
they are able to paraphrase
the statute in a way that is
simple and suited to a lay
audience then one must ask
whether this could not
usefully have been done by
Parliament in the first

place.

Bewildering complexity is by no means
confined to revenue statutes. Although
there is scope for mathematical
formulae, as the Renton Committee on
the Preparation of Legislation (Cmnd
6053) suggested, in paragraphs 11-20,
those for the calculation of mainenance
in schedule 1 to the Child Support Bill
are a glaring case of misuse. Is it not
time for a return to the style of the Sale
of Goods Act 1893?

Very often, the vices identified above
are found in combination. For example,
the draft Commonhold Bill is very long,
very involved and very complicated,
and yet very important provisions are
left to regulations.

Moreover, often three (or more) sets of
provib'ions have to be considered: old
law which has been repealed but is still
relevant for some purposes; new law
which is not yet fully effective; and
extremely complex transitional provi­
sions, which will remain part of the
statute long after they have ceased to be
applicable.

What should be done?

The main problems are the attitude of
government (which drafts virtually all
legislation) and the need to consider the
legislative process, democratic and
thorough though it is capable of being.
The Bar should identify and promote a
series of proposals for making the
content of the law more accessible and
comprehensible to the public at large.
The focus of these proposals should be
the needs of the user and they should
combine detailed recommendations as
to the presentation of statute law with
general recommendations about the
formulation and future role of •

•



» legislation in our legal system.

Examples of such proposals would
be as follows:

Presentation

All legislation, including statutory
instruments, on a particular subject
should be contained in its latest form
and comprehensively in one place.
The user should be able to find all
the statute law on that subject
quickly and conveniently, without

having to refer to amending Acts, or
sections of other Acts which
primarily relate to different
subject-matter.

To this end:

1. The arrangement of statutes
should, as with Statutes in Force,
be on the basis of subject; and
"miscellaneous provisions"
legislation should be avoided.

2. All statutory instruments enacted

under a statute should be appended to a
republication of the statute.

3. New provisions relating to a subject
covered by an existing Act should be
incorporated by textual amendment into
the existing Act rather than forming a
separate statute.

4. Publication of new and amending
legislation should be in a form which
allows quick and easy updating
(possibly on the basis of a loose-leaf
system with the issue of individual
replacement pages).

CLARITY

offers legal ftrms and departments a half-day, in-house

SEMINAR

ON PLAIN ENGLISH WRITING.

• The seminar is given by Mark Adler.

• It runs for 31/2 hours, including a 20-minute break.

• We recommend that each one has between 10 and 20 delegates,
but those numbers are flexible.

• The purpose is to make delegates aware of their writing style
and to suggest improvements.

• The standard guidelines for plain writing will be summarised.

• Delegates will be asked to redraft your traditionally written letters
and formal documents, and there will be group discussion.

You will be asked to provide:

light refreshments
writing equipment

and
a flip-chart or whiteboard.

Fee: £500 + expenses + VAT

An additional charge will be negotiated if the estimated travelling time
exceeds 90 minutes in each direction.

The seminar carries 4 Continuing Education points.

Contact Mark Adler at the address on the back page.

16

5. It is extremely important that
publication should always be before the
date on which the legislation takes
effect.

6. The date on which the legislation takes
etlect should be readily apparent on the
face of the legislation, subject only to
unavoidable exceptions.

7. The titles of new legislation should be
in accordance with a clear subject index
already established for existing
legislation.

8. Unavoidable detail should not appear in
sections of the Act, but should be put in
schedules, save for details of a
changing or technical character, for
which statutory instruments are
appropriate.

Formulation

Legislation inevitable onglDates in
government departments yet it is at this
early stage, when improvements could
most satisfactorily be made, that our
present legislative process lacks any
machinery capable of carrying out the
necessary consultation with outside
interests. This function may well merit a
body whose responsibility is to scrutinise
the form, arrangement and language of
proposed legislation to ensure that it is
clear and comprehensive before it goes
before parliament and that it remains so.
No person or body is now effectively
responsible for scrutinising legislation as a
whole before it is introduced, the
Legislation Committee of the Cabinet
having largely abdicated this function. In
particular:

1. Legislation must be expressed in »



Codes should be kept under
continuous review, the initial
code being the first rather than
the last stage in the process; and
the advantages and disadvantages
of codifying a particular area of
law and of codification generally
should be kept under review.

•

Since then the situation has
deteriorated: legislation has become
more voluminous, more detailed and
more difficult to find and understand.
The next Parliament should reverse this
trend as a matter of urgency.

1. There is allowance for adequate
study, research, consultation and
planning, which should include the
opportunity for the lay voice to be
heard in the process of law-making,
and which should result in a
commentary to accompany any code
to aid interpretation.

Conclusion

Of the 81 recommendations made by
the Renton committee in 1975 for
improving statute law, only 39 have
been fully or mainly implemented.
Several of the most important have not
been carried out.

4. The users' requirements should be
remembered.

2 Codification must be comprehensive
and sufficiently detailed so that it is
the only source of the law in that
field.

whenever possible avoid trying to
cover every situation imaginable,
with the consequent need for
frequent amendment.

Consolidation

Arguments against codification are
powerful. They stress the undoubted
advantages of authoritative judge­
made law, namely its flexibility,
certainty and capacity to develop in
response to the pressure of changing
social conditions conveyed through
the channel of litigation. However,
the development of case law is
limited by the unstructured pattern of
cases coming for decision.
Codification should retain the
flexibility of case law whilst allowing
for reform and clarification. Its
gradual development should be
encouraged, provided that:

Any body established to carry out these
functions could also be responsible for
increasing consolidation and codi­
fication.

Codification is a logical extension to
revision and consolidation. Existing
law, both statute and judge-made, is
redl!ced into comprehensive and com­
prehensible statutory form. The user
need look at only one source for all the
law in a particular area.

Codification

Consolidation of the statutes covering a
particular area of the law provides an
answer to many of the problems of 3.
access to legislation outlined above.

4. The substantial content of legislation
should be contained within the
statute itself rather than added later
in the form of statutory instruments.

3. The structure of statutes should
follow a logical, sequential pattern
that allows for most convenient
reference by the user; statutes should
be annotated; and there should be a
wider use of definitions.

• clear and simple language,
avoiding the confusing legalistic

style of drafting which predominates
in most existing statutes. The
Maintenance Enforcement Bill is an
outrageous but typical example both
of extraOrdinarily complicated provi­
sions, mostly incomprehensible to
the persons affected by them, and of
numerous early statutes being
amended. Unintelligible legislation
is the negation of the rule of law and
of parliamentary democracy.

7. Legislation should state its purpose
and lay down general principles (in
the European tradition). It should

6. The structure and language of
statutes should be kept under
constant review.

5. An Act should cover only one
subject, a practice introduced by
Britain in many Commonwealth
countries.

2 Legislation should expressly state
whether it is to be retrospective, or if
it is intended to reverse the effect of
some rule of law.

REFERRALS REGISTER

The full list is published from time to time but copies are available from Mark Adler on request.
Please send stamped or OX addressed envelope.

The list is open to any member willing to accept client referrals from other members.
All are solicitors unless indicated.

Please write in if you would like to be included.

New entries only are listed at the foot of the next page.
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CROSSWORD
No.2

by

John Walton

A small prize, donated by the compiler,
will be awarded to the first correct entry

opened.
Please send entries to

I Ashworth Close, Crick, Northants NN6 7DX
to arrive by 31st January.

CLUES ACROSS

CLUES DOWN
- 1. Baftle school by including test of 13 (6)

4. Lawyers wager on dog - or bird (6)

9. Once more let free (7)

10. Euclid losing head goes wild - yet still imbued with

CLARITY (5)

11. One embraced by former king - he's beyond recovery
(5)

12 Wordy yet misspelt Old English verbs (7)

13. Ready to include sailor I fired in CLARITY? (11)

18. Legislator brings rubbish back with stick (7)

20. Exe became recipient of old Algerian vessel (5)

22. Gluts upset 19 (5)

23. Put in with "herewith" it's tautology! (7)

24. Custodian returns to redraft ... (6)

25.... letters to sue dun when redundant (6)

.I. For Latin I do without... (6)
2 ... the Spanish, the French 'n' Miss Terry (5)
3. Scorched salmon brown? No, wrong fish, wrong

colour! (7)
5. Mark (of CLARITY) amends second letter - and is

even more proficient! (5)
6. Renege, so no longer in? (4,3)
7. It dies to be put in order! (6)
8. Weighty proof to be discharged? (5,6)
14. When payment compelled so roughly'cede tax (7)
15. Roman law I study in wordy book (7)
16. Recess disrupted by legal stoppage (6)
17. Effusive exposition of confused creeds (6)
19. It's worth coming up for this girl (5)
11. Chemists' footwear? (5)

I

NEW ENTRIES IN THE REFERRALS REGISTER

(For other details see the foot of the previous page)

~ Area Telephone Field

DavidAdam Enfield, Middlesex 0813673999 Notary public
] .M. Eardley Eastleigh, Hants 0703629962 Marine law (yachting)
Kaltons London NI 0714908696 Commercial law and property

Stephen Knatler LondonSEl 0713788005 Landlord & tenant
Law Foundation Centre for

Plain Legal Language Sydney, Australia 022325944 Plain English drafting
Christine Reid Oxford 0865242468 Computer law, charities
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The death of one whose ideas have stimulated so
many, and who has so influenced legal writing, gives
us occasion to pause and say thank you.

It was in the fall of 1939 that Professor Dickerson
then a newcomer to law teaching, joined the facult;
of the Washington University School of Law in St
Louis. But he did not stay long. The war saw him
move to Washington DC, where he remained until
1958. It was during his government service that
Professor Dickerson became fascinated by legislative
drafting and the process by which legislation is
created.

After joining the Indiana University School of Law in
1959 he concentrated on his special areas of interest ­
legislation, legal drafting, and products liability.
Through his teaching, his writing, and his proposals
for reform he became a major and formidable
advocate for change in legal expression. He spent 22
years as an Indiana delegate to the National
Conference of Commissioners on Uniform State
Laws, making a major contribution to the substance
and drafting of uniform state laws. It was also at USL
conferences that his outstanding abilities as a jazz
trumpet player first became known to the legal
profession.

Professor Dickerson had a long-lasting relationship
wih the UK Parliamentary Counsel Office, and was
called to give evidence before the Renton Committee
on the Preparation of Legislation. He much admired
the British system of control over the form and style
of legislation, and sought the help of Sir Noel Hutton,
former First Parliamentary Counsel, to tell an
American audience something of the British
experience. Dickerson sought to professionalize
legislative drafting in the United States.

The US judiciary takes a close look at legislative
history as an aid to interpretation. It was Reed
Dickerson who pointed out that sometimes that look
excluded the text of the legislation itself. He
straightened out interpretive wrinkles by publicising
this remarkable judicial statement:

the legislative history ... is ambiguous ....
Because of this ambiguity it is clear that we
must look primarily to the statutes
themselves to find the legislative intent.

Professor Dickerson retired in 1980. Many of his
friends said they could not believe he would retire.
They were right. Just two years ago he was the
keynote speaker at two international conferences,
one at Cambridge University and the other, a few
months later, in Ottawa. At both conferences he
received a standing ovation. In 1990, he was back in
England to speak, to similar acclaim, at the Plain
English Campaign's Conference at Maddingley.

It was at the Ottawa conference, on legislative
drafting, that I first met Reed Dickerso~. He was
then 80 years old. He held his audience for over an
hour with a spirited talk about drafting, while
decimating and then rewriting a piece of
gobbledegook.

F. Reed Dickerson's contribution to the law and to
legislative drafting cannot be overestimated. His
influence will continue; the seeds he has planted will
flourish. We thank you for the ideas, the challenge,
and the spirit. To Reed Dickerson, lawyer, teacher,
writer, trumpeter, we bid a fond farewell.

Reed Dickerson died on June 9, 1991 at
Bloornington Hospital, Indiana.
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WELCOME TO NEW MEMBERS

David Adam, solicitor, Vanderpump & Sykes, Enfield, Middlesex
Adviser on legislation (unnamed), Securities and Futures Commission, Hong Kong

Carol Bames, Linley Point, near Sydney, New South Wales, Australia
David Beales, solicitor, London EC2

Mrs G.L. Brown, solicitor, and lecturer at Hammersmith & West London College
C.R. Davey, solicitor, Nabarro Nathanson, London W1

J.M. Eardley, solicitor, Eastleigh, Hampshire
C.V. Evans, solicitor, Mayfair, London W1

Alison Fielden, solicitor, Cirencester, Gloucestershire
Helene Hanrahan, solicitor, Blackheath, London SE 3

Shelley Johnson, Plain Language Institute, Vancouver, British Columbia
Deborah Jolliff, solicitor, Andrew & Co, Lincoln

Kaltons, solicitors, London NI
Stephen Knafler, solicitor, Anthony Gold Lerman & Muirhead, London SE1

Philip Knight, executive director, Plain Language Institute, Vancouver
Law Foundation Centre for Plain Legal Language, University of Sydney, Australia

David Lewis, information designer specialising in effective English, Information Design Unit, Newport Pagnell,
Buckinghamshire (and member of the executive committee of the Information Design Association)

William Morrison-Bell, solicitor, London SW6
The Plain Language Institute, consultants, Vancouver

John Pullig, solicitor, Beckenham, Kent
Christine Reid, solicitor, Oxford

Anthony Scrivener QC, chairman of the bar of England & Wales

NEWS ABOUT MEMBERS

Professor Peter Butt, director of the Centre for Plain Legal Language at Sydney University, hopes to be in England for several
months early in 1992.

Tony Scrivener QC finishes his year as chairmanof the bar on 31st December.

Mark Adler (chairman)

Or Michael Arnheim

Prof. Patricia Hassett

Alexandra Marks

Justin Nelson

35 Bridge Road, East Molesey, Surrey KT8 9ER
OX 80056 East Molesey

8 Warwick Court, Grays Inn, London WC1R 5DJ
OX 1001, Chancery Lane

837 Millbank Tower, Millbank, London SW1P 4QU

59 Gresham Street, London EC2V 7JA
OX 10, London

66 Rogersmead, Tenterden, Kent TN30 6l.F

Please contact

Justin Nelson about membership, finance or book reviews
and

Mark Adler about this journal
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081-979 -0085
Fax: 081-941 0152

071-430 2323
Fax: 071-4309171

071-2174282
Fax: 071217 4283

071606 7080
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