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Plain Language for
Lawyers
Michele Asprey
The Federation Press 1991
PO Box 45, Annandale, NSW 2038
178 pages
A$40 (cloth); A$25 (paperback)

Michele Asprey is a solicitor in New
South Wales, and consultant to the Law
Federation Centre for Plain Legal
Language at the University of Sydney.

This book is the equivalent to Mark
Adler's Clarity for Lawyers - a brief
paperback on the reasons for using, and
ways of using, plain language. The two
books cover the same basic ground, but
in significantly different ways: Clarity
Jor Lawyers is more radical in format
and attitude - more provocative;
Michele Asprey deals with the subject
at more length and in a more
conventional way: a way more likely to
convince the dubious lawyer.

She emphasises that one should "draft
to communicate, not merely to record”
and that the basic principle, therefore,
is to consider your reader. Lawyers, she
says, have an "obligation to communi-
cate clearly and efficiently”, and this
can only be done using plain language.

The bulk of the book is devoted to
explaining how to write clearly,
covering the structure and layout of
documents; words to use; words to
avoid; grammar; legal affectations and
"other nasty habits". A review of the
basic rules of legal interpretation acts
as a reminder that the odd
interpretations sometimes placed by
judges on certain rules and phrases are
the exceptions, not the rule, and are
usually only necessary because of poor
drafting in the first place.

In other words, clear language is
better for the client (as it is far easler to
understand) and for the lawyer (as

being less open to misinterpretation) -

definitely the preferred choice.

Justin Nelson

Bullen & Leake & Jacob's
Precedents of Pleadings

(13th edition)

Eds: Sir Jack LH. Jacob QC
and Iain S. Golrein

Sweet & Maxwell 1990; £145

Now the established precedent book
for pleadings, Buller & Leake was first
published in 1860. The last edition was
published in 1982.

Over the past 130 years there have
been enormous changes in legal
language, and during the past 10 years
the move towards plain language has
become more and more pronounced. It
is therefore interesting to see the extent
to which such an established work,
dealing with what could be described as
the epitome of legal drafting, takes
account of such changes. As the editors
say in their introduction, "accurate,
clear and intelligible pleadings ... are as
essential today as they have ever been”.

The book starts with a handicap. It is
the collective work of 19 specialist
barristers, and it must be impossible to
agree on a house style or a basic
drafting philosophy. Certainly, it seems
that no concerted effort has been made
to clarify the language, structure or
layout of the various pleadings, and
there is ample scope for improvement
on those aspects.

However, the pleadings serve their
purpose of providing checklist
precedents that users can develop and
mould to their own style. Some
precedents are relatively clear, others
are a long way off, but | suspect that
almost all are written in much plainer

language than would have been the-

case a very few years ago.
Perhaps the 14th edition will see more
radical re-drafting, but in the meantime

this edition serves very well.

Justin Nelson

A Practical Guide to
Drafting Pleadings
Anthony Radevsky, barrister
Fourmat Publishing 1991
DX 58256 Islington
200 + xiv pages (paperback)
£20 + £1.50 delivery

This useful guide recommends clear
language, and is on the whole well
written.

In his preface, Judge Quentin
Edwards says that "discursive and
elaborate language should always be
eschewed. Simplicity and directness
should be the goal, for a pleading is the
distillation of a client's case”.

This endorses Radevsky's view,
expressed in his first paragraph. There
he quotes the Rules of the Supreme
Court (0.18 r.17(1)):

Every pleading must contain,
and contain only, a statement
in a summary form of the
material facts and the
statement must be as brief as
the nature of the case admits.

In chapter 2 he returns to this theme
(though in disappointingly. little detail)
in a section on The Use of English:

Pleadings must be written in
clear grammatical English.... It
should be unambiguous and
correctly punctuated. Although
many leases avoid punctuation
altogether, the style should not
be copied in the drafting of
pleadings to make them sound
more legal!...

If you can use two words to say
what you mean, do not use
four.

Reading most pleadings, it is difficult
to believe that these fine sentiments are
so frequently expressed, and that they
are enshrined in the White Book. But
Radevsky generally follows his own
advice: his style is mostly clear and
succinct. However, the writing is by no
means perfect (as evidenced by the
missing comma between "clear” and
"grammatical”, and the inappropriate
use of the exclamation mark as a
syntactic elbow in the ribs). »



A more serious instance of
disobedience to his own advice appears
on pages 2 and 3, where Radevsky uses
the statement of claim arising from an
imaginary traffic accident as an
example of irrelevance, which must be
avoided:

... the Plaintiff, a married man
wearing a brown suit, was

crassing Oxford Street ....
"A better attempt”, he says, would be:

... when a Ford Escort motor
car registration no. G889 MGO
being driven by the Defendant

But how often are the make and
registration number of the car any more
relevant than the colour of the
plaintiff's suit?

Radevsky is no plain English purist.
He offers "(hereinafter called 'the
premises)” with the advice that "some
people shorten this by omitting the
words 'hereinafter called'™. He says that
"hereinafter” though archaic, 1s useful
shorthand, though "overuse of (‘herein'
words) should be avoided”. He draws
attention to the common mistake of
using "the said premises” after
"hereinafter called 'the premises’™, but
gives as an alternative version:

1. The Plaintiff is the freehold

2. ... The Plaintiff let the said
premises ....

The implication is that without
"hereinafter called”, reference to "the
premises” is insufficiently precise, but
that "said" fills the gap. This, of course,
is a fallacy. Another instance of the
same error leads the drafter to claim,
clumsily and with unnecessary
discourtesy to Mr Johnson, that:

The said accident was caused
by the negligence of the said
Johnson.

"Said" is badly overused throughout the
examples, even by traditional legal
standards.

A poor impression is given in a guide
to skilled drafting by a drafting mistake
which a lay reader would have avoided.
This example, of a type often
lampooned in the past, appears a couple
of pages after the heading "Be Precise™:

The Plaintiff intends to rely on
the Defendant's conviction for
driving without due care and
attention at Wimbledon

Magistrates' Court on the 14th
March 1991....

Perhaps this was just a momentary
lapse which the author bitterly regrets,
but it is not the first misuse of
punctuation, and the defence carries as

These two further offences, committed
only two pages later, should be taken
into consideration:

On the 1st May 1992, at about
10 p.m. the plaintiff was
crossing Goldhawk Road,
Leeds, Yorkshire by the
pedestrian crossing next to the
Hornet Building Society, when
a..lorry ...

One final example shows
(unintentionally) how the absence of
punctuation can create ambiguity:

The words STATEMENT OF
CLAIM appear in the middle of
the page immediately foliowing
the names of the parties.

Another problem appears with the
statement of the rule that conditions
precedent to the action need not be
pleaded: in the example on page 18
such a condition is pleaded without
explanation. The example sounds right,
so is probably a valid exception to the
rule, but [ was left puzzled.

But there are many examples which will
help most lawyers improve their style, and
if I have been critical this is probably the
consequence of my own morose pedantry
rather than of Mr .Radevsky's
shortcomings. However, I am not
convinced that there is any advantage in
reading the rules of pleading here rather

owner of the premises little weight for Radevsky as it did for than in the White Book.
known as 1 Acacia Gardens .... his client before the Wimbledon bench. MA
f )
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This list is open to any member willing to accept referrals of clients from other members.
All are solicitors (or lawyers, if based outside Britain) unless indicated.
Please write to Clarity if you would like to be included.
New entries are in bold italic type.

Lawyer

Richard Ablitt
David Adam

Michael Arnheim, barrister

Mr A. Atchison

Francis Bennion, barrister

Paul Berwin
Michael Anderson
John Blank

Brian Bowcock

Fiona Boyle
John Breen
C.R. Broadie
Irving Brown
Timothy Butler
Peter Butt
Simon Carter
David Chun
Peter Clark
Anthony Curtis
Messrs Curtis
James Dean
David de Saxe

P.R. Douglas-Jones
A.H. Duncombe

J.M. Eardley

Mrs Fiona Franklin
David Gibson
Nicholas Grazebrook
Angus Gribbon
Charles Harpum

Hillingdon Law Centre

Philip Holliday
Jeremy Holt

Diana Holtham
Paul Housego
Keith Howell-Jones
Kaltons

Edward Kerr

James Kessler, barrister

Stephen Knafler

Malcolm Knott, barrister

David Lang

Area
Croydon
Enfield, Middlesex
London
London NW10
London
Harrogate, Yorks
London WC1
London WC1
Cheshire

Iiford, Essex
Middlesborough
Tunbridge Wells
Chigwell, Essex

Swindon, Wiltshire
Sydney, Australia
Knutsford
Southampton
Reading
Luton, Beds
Plymouth, Devon
Arundel, W. Sussex
London NW11

Swansea
Thame, Oxon

Eastleigh, Hants
London W1
Glasgow
Birmingham
Maidstone, Kent
Cambndge

Hayes, Middlesex

Chislehurst, Kent
Swindon, Wiltshire
London EC2
Kingsbridge, Devon
Kingston, Surrey
London N1
Australia
London WC2
London SE1
London EC4
London EC3

Telephone

081 681 0139
081 367 3999
071 430 2323
081 459 1125
0865 251521
0423 526301
071 242 5473
071242 1160
0270 624225

081 478 3377
0642 244154
0892515121
081 555 1342
0793 535421
02 232 5944
0244 315366
0703 632211
0734 585321
058221181
0752 660303
0903 884949
081 458 6309

0792 650000
0844 261026

0703 629962
071 437 5633
041 248 4933
021 632 4199
081 770 7000
0223 334852

081 561 9400

081 467 0267
0793 617444
071 638 2811
0548 853044
081 549 5186
071 490 8696
6122503180
071 242 2744
071 378 8005
071 583 6166
071 283 2434
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Field

General civil but not debt collection
Notary public
Civil litigation

General, but especially administrative and statute law
Property, family

Litigation (mainly commercial/property)

Property, commercial and computer law

Personal taxation and professional sport (clubs and
players)

Translating financial services jargon into PE

Wills, probate, trusts, taxation

Litigation (esp PI and insurance related)

General

Commercial property

Australian property and conveyancing

Planning, property

Property

Property (esp landlord/tenant), estate planning

Private and corporate clients

Notary public

Accident compensation, medical negligence,
employment

Crime, employment

Company/commercial, especially company law and
industrial estate breakups

Marine law (yachting)

Pensions law

Commercial property/company law

Personal tax planning, trusts, probate
Company/commercial

Land law, equity, trusts, conveyancing and legal
history

Housing, employment, welfare benefits, immi-
gration, mental health, race & sex discrimination
Construction, personal injury

Computer law

Insurance/construction

Non-contentious

Co/commercial, comm' lit, debt collection
Commercial law and property

Australian banking and finance

Tax, trusts and wills

Landlord & tenant

Professional (legal) negiligence

Marine litigation



Law Foundation Centre for

Plain Legal Language Sydney, Australia
Alan MacPherson Blackpool
G.F.Martin Newcastle on Tyne
Katharine Mellor Manchester
A.E. Millson London E1
Mr A.J.B.Monds Yeovil
Darryl Myers Grand Cayman
Andrew Patience Shrewsbury, Salop
David Pedley Keighley, W. Yorks
Adrian Pellman Reading
Dennis Pipon Jersey
BJ. Potter Kidlington, Oxon
John Price , chartd accntnt Cirencester
Edmund Probert Exeter
Christine Reid Oxford
D.P. Rosenberg London EC4
Norman Russell London EC4

Dr Hermann Schlindwein
Chive Sheldon

Frankfurt, Germany
Twickenham, Middx

Nicola Solomon London EC4
Mark Sullivan, barrister Bristol
Robert Switt London EC2
Bill Thomas Bristol
David Thomas Liverpool
Ian Torrance London
Julia Wakelam Bury St Edmunds
Chnistopher Wallworth Oxford
Colin Weeden Stevenage, Herts
Andrew J. Wilson Prestori, Lancashire
David Wolchover, barrister London
Messrs Wright & Bull Milton Keynes

02 232 5944
0253 20008
091 232 6002
061 834 9933
071 488 1424
0935 23407
809 949 0699
0743 231455
0535 32700

0734 883793

0534 35218
0865 841222
0285 851888
0392411221
0865 242468
071623 3144

071 353 0299

Plain English drafting

Agency work of all kinds

Child care

Company/commercial

Private clients

Company/commercial
Company/commercial/trusts/trade marks

General

General but especially conservation, public enquiries
and private prosecutions

Matrimonial, private client litigation, commercial, tax
planning

Jersey conveyancing and leases

Company/commercial

VAT

Commercial

Computer law, charities

Commercial property, corporate finance, litigation,
banking, shipping and tax

Pensions

(49) 69 170 0030 Tax and company law

081 892 0814
071 353 0701
0452 374252
071 606 7080
0275 858021
051 227 3541

071 242 6154
0284 755771
0865 794900
0707 329333
0772 823921
071 8316974
0525 290620

Elderly & disabled clients

General litigation, copyright, media work
Insurance/commercial

Intellectual property

Commercial (esp terms of business, financial services,
computers)

General, but unusual litigation in particular

Company /commercial, commercial property

Probate, trusts, tax and computer law

Commercial property

High Court debt recovery, insolvency

Criminal law

General litigation, but especially medical and nursing;
conveyancing.

Occasional gifts of plain language materials come to CLARITY from members and organisations. Below is a list (not yet
complete) of books, articles and pamphlets. If anyone is interested in any item, please telepone 081 979 0085 during office
hours. Some are available for lending.*

AUSTRALIA

Drafting notes (article), F.H. Callaway LIM
Statement of the Attorney-General of Victoria on plain English legislation, 1985
The law and plain English (article), Robert Eagleson, Law Institute Journal, Sept 1986
Legislation, legal rights and plain English (discussion paper), Law Reform Commission of Victoria, 1986
Plain English and the law (report), Law Reform Commission of Victoria, 1987
Clear legislative drafting: New approaches in Australia, lan Turnbull QC, 1990
Austudy Regulations, Australian Government, 1990
Reader friendly documents kit, Australian Government, 1990

* This vagueness is intentional. Some are cherished.
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Writing in Plain English, Robert Eagleson, Australian Government Publishing Service, 1990
Law Reform Agenda (no 5) (newsletter of the Law Reform Commission of Victoria), 1991
Fuzzy law: a better wat to stop snouts in the trough (article on the Corporations Amendment Bill), 1991
Plain language: is it legal? (article), Edward Kerr, 1991
Eliminating legalese (article), Patrick Macalister, 1992

CANADA

Plain language and legal writing in Quebec (unsigned and undated article, by David Elliott?)
Plain language resource materials (bibliography), CLIC, 1990
Legal drafting: Language and the law (New technology and drafting: the latest devices, techniques & ideas), David Elliott,
Canadian Institute for the Administration of Justice, 1990
Resolution M-08-91: Plain language documentation, Canadian Bar and Bankers Associations
The decline and fall of gobbledygook: Report on plain language documentation , Canadian Bar and Bankers' Assocs, 1990
Survey of literacy skills used in daily activities (reading and numeracy), Statistics Canada, 1990
Clarity/Clarté (bilingual newsletter of Canadian Legal Information Centre (no.3), 1990
Plain language consumer contracts (discussion paper), Government of Albert, 1991
Municipal government in Alberta - A municipal government Act for the 21st century, Government of Alberta, 1991
A plain language report (1st annual report of the Plain Language Institute of British Columbia), 1991
Judgment in the case of R. -v- Hudson Bay Co, 1991
A Global Perspective (article), David Elliott, 1991
Plain Language Wills (chapter 7 of Wills Drafting ), Margaret James, Plain Language Project, 1991
BC Readers Survey: An assessment of the comprehensibility of selected legal documents (report), 1991
Using clear language in your department: How to get started, Government of Saskatchewan, 1991
Rapport: news about plain language (issues 1-2), 1992
. Writing arbitral awards in plain language (article), David Elliott, 1991

ENGLAND

Plain English (The Plain English Campaign magazine), various issues, 1979-1987
Specimen life assurance policy, General Accident, 1982?
Specimen home insurance policy, TSB, 1982
An applied discourse analysis of English legislative writing, V K. Bhatia, University of Aston, 1983
Small print: The language and layour of consumer contracts, Martin Cutts & Chrissie Maher, NCC, 1983
Plain words for consumers, National Consumer Council, 1984
Plain English for lawyers, National Consumer Council, 1984
Conveyancing simplifications (report), The Farrand Committee, 1985
The Plain English Story, Plain English Campaign, 1986
Drafting legal documents: General principles (outline of a talk), Richard Castle, 1986
Forms design: an international perspective, ) M. Foers, Inland Revenue, 1987
Why can't lawyers learn to speak English (article in "Law Magazine"), 1987
A Lament for the Law Commission, Richard Oerton, 1987
Is it legal ? M2/6 forms design (pamphlet), Inland Revenue Forms Design Unit, 1988
Specimen lease, with Rosscastle letting conditions, Richard Castle & Murray Ross, 1990
Legislating in plain language (course notes), Celia Hampton, 1990
Memoranda of the 1990 meeting of Commonwealth law ministers (Part 1), Commonwealth Secretariat, 1991
Citizen's charter, Cabinet Office, 1991
Taxpayer's charter, Inland Revenue, 1991
Winding up an estate and When I'm 65 (leaflets), Richard Oerton and The Law Society, 1991
IDeAs (no.5) (newsletter of the Information Design Association), 1992
News reports of the "Blue Dolphin" case

MALAYA

Plain English in commercial contracts (article), Michael Hwang, 1990

»»
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SOLUTION TO CROSSWORD
No2
Set by John Walton

Congratulations to lan Torrance
of Bernard Oberman & Co, who won a £10
book token for the first correct solution
opened.

And thanks to the compiler for donating the
prize.

NEW ZEALAND

Legislation and its interpretation, Law Commuission, 1988
A new Interpretation Act: to avoid "prolixity and tautology", report, Law Commission, 1990

SPAIN (all published in Catalan by the School of Public Administration, Catalonia)

Tradicio i Modernitat en el Llenguage Aaministratiu, 1986
Revista de Llengua i Dret , 1990
Formulari de Procediment Administratiu, 1990
Manual de Llenguage Administratiu, 1991

USA

The Language of the Law, David Mellinkoff, Little Brown & Co, 1963
How to Write in Plain English (chapter 2 only), Rudolph Flesch, HarperCollins, 1979
Plain English for Lawyers (2nd ed), Richard Wydick, Carolina Academic Press, 1985

How Words Work, Writer's Digest, 1986
A Dictionary of Modern Legal Usage, Bryan Gamer, OUP, 1987
Scribes Journal of Legal Writing (Vols 1-2), West Publishing, 1990-1
The Elements of Legal Style, Bryan Garner, OUP, 1991
The Second Draft (Bulletin of the Legal Writing Institute, Texas), 1991

N r———— |

PROBATE OATHS The

The court and tax forms needed on applications for grants of probate and of PRESS DATE
administration are confusing, archaic and arbitrary.
. for
Probate oaths in particular are often returned for technical correction, and must then be
returned to the client for re-swearing in the presence of an independent solicitor. the next issue
We would like to approach the Lord Chancellors' Department and the Inland Revenue .
with detailed criticisms and redesigned forms. 1S

Comments and proposals are invited from practitioners in the fieid. 13th June
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CLARITY TIES CLARITY's

J)

are now available for sale at first
£8.50 each PUBLIC SEMINAR
Navy blue ties with the CLARITY logo will be held on

(as nearly as it can be reproduced)
Tuesday, 2nd June 1992, from

Please send your order with a cheque to 2pm to 5.30pm
our East Molesey address. .
The editor apologises for the home-made design on the left. "
It is supposed to be a tie, not a magnifying glass. The Senior Common Room
A | Institute for Advanced Legal
, Studies
» T B R 17 Russell Square, I_on don WC 1
A REGISTER OF TRAINING SERVICES
,, Fee: £100 + VAT
Many CLARITY members teach plain language drafting : See display advertisement below
or offer drafting and editorial services. left for details.

If you would like to be included, free of charge, in a list, please send details

Similar seminars will be

organised in provincial centres
[ =SS\ if demand justifies.

For enquiries and (with cheque)
CLARITY offers hait-aay SEMINARS bookings, contact Mark Adler at

the address on the back page.

ON PLAIN ENGLISH WRITING
Either or
IN-HOUSE PUBLIC For a" the
You will be asked to provide: CLARITY will provide:
a suitable room a suitable room rl g ht WO rd s
writing equipment writing equipment
specimen documents for revision spectmen documents for revision
light refreshments light refreshments
Seminars and courses
Fee: £500 + expenses + VAT Fee: £100 + VAT per delegate on advanced writing skills
An additional charge will be negotiated (including plain English
if the estimated travelling time for lawyers)

exceeds 90 minutes in each direction.

We recommend between 10 and 20 There will not be more than 15

delegates but these numbers are delegates at any seminar. Editing and design
flexible. of plain legal documents
. 1
The seminars |
Martin Cutts
. 69 Bings Road
+ are given by Mark Adler Whaley Bridge
* run for 3% hours, including a 20-minutelight refreshment break Tel: 06638;?3022%07” Sg;f 3223_735135

* offer the standard guidelines for plain writing

+ are intended to make delegates more aware of their writing style
and to suggest improvements. } Words

The seminar carries 4 Continuing Education points. AT WORK
Contact Mark Adler at the address on the back cover.
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WELCOME TO NEW MEMBERS

Mr A. Atchison; solicitor; Vickers & Co; London NW10
David Chun; solicitor; Hepherd Winstanley & Pugh; Southampton
Paul Cowlishaw; solicitor; London N22
James Dean; solicitor; Arundel, West Sussex
Mr D.M.F. Dufton; solicitor; Broadway, Worcestershire
Roderick Evans; solicitor; South Western Electricity plc; Bishopston, Bristol
Mrs Fiona Franklin; solicitor; Sacker & Partners; London W1
Professor Malcolm Grant; Dept of Land Economy; University of Cambridge
Hillingdon Legal Resource Centre; law centre; Hayes, Middlesex
Professor Joseph Kimble; Thomas Cooley Law School; Michigan; editor, plain langunage column, Michigan Bar Journal
Susan Krongold; legal writer; Ottawa
Dominic Lang; solicitor; Norton Rose; London EC3
Miss Lesley Mycock; trainee solicitor; Manchester
Maclolm Niekirk; solicitor; Lester Aldridge; Bournemouth

Mr R.J. Phelan; solicitor; Nuneaton, Warwickshire

Norman Russell; solicitor; Paisner & Co; London EC4

Catriona Smith; solicitor; Penningtons; London EC2

Chris Smith; solicitor; European Legal Counsel, NCH Europe Inc; West Bromwich
Bill Thomas; solicitor; Nailsea, Bristol
Christopher Wingfield; solicitor; Winters; Cambndge
David Wolchover; barrister; London EC4

NEWS ABOUT MEMBERS

Professor Peter Butt has now left the Centre for Plain Legal Language for a year's study leave. His main task is to write the
3rd edition of his book Land Law, but he will also be following developments in plain language legal drafting He is based at
the School of Law, Vanderbilt University, Nashville, Tennessee until about August, and expects to arrive at Wolfson College;
Cambridge in September. »

Justin Nelson, who left Champion Miller & Honey last year, is now practising trom home under his own name. His new
phone, fax and DX numbers are listed below.

Several members of the CLARITY committee recently welcomed Peg James, director of the plain language project of the
Continuing Legal Education Society of British Columbia, who was on a private visit to England.

COMMITTEE

Mark Adler (chairman) 35 Bridge Road, East Molesey, Surrey KT8 9ER A 081-979 -0085
DX 80056 East Molesey Fax: 081-941 0152

Dr Michael Amheim 8 Warwick Court, Grays Inn, London WCIR 5DJ 071-4302323
DX 1001, Chancery Lane . Fax: 0714309171

Prof. Patricia Hassett 837 Milibank Tower, Millbank, London SW1P 4QU 071-217 4282
Fax: 071217 4283

Alexandra Marks 59 Gresham Street, London EC2V 7JA 071 606 7080
DX 10, London fax: 071 606 5113

Justin Nelson 66 Rogersmead, Tenterden, Kent TN30 6LF 05806 2294
DX 39008 Tenterden fax: 05806 2295

Please contact

Justin Nelson about membership, finance or book reviews
and
Mark Adler about this journal
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