











what the conventional
wording means, if they
bother to read it, but would
understand an obligation to
comply with the law.

In paragraph 7 the
conventional introduction (To
the best of my knowledge,
information and belief) is a
threefold tautology, and I
have therefore simplified it.
Information and belief are
implicit in knowledge. It
could be simplified still
further to As far as I know,
but that might be thought to
sound too colloquial.

After T began work on
redrafting the form of oath, I
decided to see what changes
to the traditional wording
would be acceptable to the
probate registry. 1 submitted
an application for probate to
the Winchester District
Registry in the form of
Document 3. (As [ was the
sole executor there would
have been no embarrassing
explanations to clients if the
registry had insisted on it
being resworn). This is a
half-way house between the
present oath and a full
revision. [ have left
untouched those paragraphs
where statute or the NCPR
prescribe a form of words,
but revised everything else.
The revised form was
accepted without question.

I have also drafted a revised
administrator's oath
(Document 4). The part
which usually causes
difficulty is the elimination
(in the legal sense) of
anybody who might have
priority to the applicant. By
splitting this into separate
paragraphs it is easier to see
what is required. Can I make
a plea for the abandonment of
the word relict, as in lawful

continued »»

! DOCUMENT 3 ) Extracting solicitor: Bird Frankin
Half-way house revision | Wheatsheaf Yard, 127 High Street
accepted by Winchester Oxford, OX1 4DF
Registry DX 4334 Oxford

\- J

Ref: CW/

IN THE HIGH COURT OF JUSTICE
FAMILY DIVISION
THE DISTRICT PROBATE REGISTRY AT WINCHESTER

IN the Estate of [TESTATOR]
I, [EXECUTOR] of [ADDRESS| swear that:

1 [TESTATOR] of ** died on ** aged ** years.

2 The deceased was domiciled in England & Wales.

3 I believe that the document marked by me is the deceased's
original last Will.
4 To the best of my knowledge, information and belief there

was no land vested in the deceased which was settled
previously to her death (and not by her will) and which
remains settied land notwithstanding her death.

5 I am one of the executors named in the Will.
6 I will
(1) collect, get in and administer according to law the

real and personal estate of the deceased;

(i)  when required to do so by the court, exhibit in the
court a full inventory of the estate and render an
account of it to the court; and

(iii)  when required to do so by the High Court, deliver
up to that court the grant of probate.

7 To the best of my knowledge, information and belief the
gross estate passing under the grant amounts to / does not
exceed £ ** and the net estate amounts to / does not exceed
£ ** [and this is not an estate in which an Inland Revenue
account is required to be delivered].

8 Notice of this application has been given to the Executors
to whom power is to be reserved, namely **.

Sworn by the above-named

Deponent ** at

)
)
, )
this (etc) )
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widow and relict. 1t is
tautologous, a word not in
common use elsewhere, and,
because it sounds like relic,
insulting to women. Can I also
ask that the coy expression a
single man / woman is
abandoned, and that we simply
say a divorced man/woman.

7 )

CLARITY
TIES

are
available
for sale at

£8.50 each

Navy blue
ties with

the

CLARITY
logo

(as nearly

as it can be

reproduced)

Please send your order
with a cheque to
our East Molesey
address
\_- )

WHITE SPACE

Following our own
guidelines, and to
eliminate the appearance
of cramping which has
flawed earlier issues, we
have increased the use of
white space.

We have widened the
margins at top and
bottom and on the right

s

DOCUMENT 4 Extracting solicitor: Bird Frankin
Plain English Wheatsheaf Yard, 127 High Street
Oxford, OX1 4DF

. . ,
- Administrator's oath DX 4334 Oxford
Ref: CW/

IN THE HIGH COURT OF JUSTICE
FAMILY DIVISION
THE DISTRICT PROBATE REGISTRY AT WINCHESTER

IN the Estate of [ DECEASED]
I, [ADMINISTRATOR | of [ADDRESS] swear that:

1 [DECEASED] of ** [formerly of **], (the Deceased), died
on ** aged ** years.

2 The Deceased was domiciled in England & Wales.

3 The Deceased died intestate.

4 The Deceased was a married man.

5 The Deceased did not leave any issue.

6 No other person is entitled by law in priority to me to share
in the Deceased's estate.

7 No minority and no life interest arises under the intestacy.

8 To the best of my knowledge, the Deceased was not the

tenant for life or statutory owner of any settled land which
remains settled land after his death.

9 I am the [widow] of the Deceased.

10 I will administer the estate as required by law.

11 To the best of my knowledge, the gross estate passing
under the grant amounts to / does not exceed £ ** and the

net estate amounts to / does not exceed £ ** [and so it is not
necessary to deliver an Inland Revenue account.

Sworn by [ADMINISTRATOR] )

of the page, between the at )
columns on 3-column thi )
pages, and between text S )
and surrounding boxes.
ounding > Before me,
Further suggestions are . .
invited. Solicitor
— J \_

~
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I recently upgraded my Word 4.0,
and found as an unsolicited but

welcome extra a grammar and style
checker built into the new version.

To test it I ran it through an
example of bad drafting - the clause
on the right, taken from a statement
of claim settled by counsel.

After a think long enough to

[ . )
Save that by clause 6 of the said Agreement, the

Plaintiff was allowed by the Defendant into
possession and occupation of "the storage area”
in order to carry out in a good and workmanlike
manner and to the reasonable satisfaction of the

Landlord’'s Surveyor, the works set out in a

Section 146 Notice, a copy of which was annexed
to the said Agreement and save that by Clause 10
of the said Agreement the Plaintiff was to comply
with the said Section 146 Notice and save that by
Clause 11 of the said Agreement the Plaintiff was
to so comply within three months from the date of
the said Agreement, that is, by 3rd September
1987 and that provided the said Notice was
complied with within that time the Defendant
agreed to grant the Plaintiff a supplementary
tease of the “storage area”, Paragraph 1 of the

LSlatemem of Claim is admitted.

J

An additional charge will be negotiated
if the estimated travelling time
exceeds 90 minutes in each direction.

We recommend between 10 and 20
delegates but these numbers are
flexible.

CLARITY offers haif-day SEMINARS .

ON PLAIN ENGLISH WRITING
Either or
IN-HOUSE PUBLIC
You will be asked to provide: CLARITY will provide:
a suitable room a suitable room
_ writing equipment writing equipment
specimen documents for revision specimen documents for revision
light refreshments light refreshments
Fee: £500 + expenses + VAT Fee: £100 + VAT per delegate

There will not be more than 15
delegates at any seminar.

The seminars

« are given by Mark Adler

* run for 3% hours, including a 20-minute light refreshment break

« offer the standard guidelines for plain writing

« are intended to make delegates more aware of their writing style
and to suggest improvements.

The seminar now carries 5 Continuing Education points.
Contact Mark Adler at the address on the back cover.

=
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discourage use, the grammar
checker highlighted the last part
of the paragraph, from "date of the
said agreement”, told me it
suspected a punctuation error, and
suggested a capital D for date. I
enquired as to the program's
motives by mousing the button
marked "explain”. The promise
on the button label remained
unfulfilled. I ran the check again,
with the same result, but a close
inspection of the text did not
reveal the basis of this fixation.

The program has an impressive
list of categories by which it seeks
to improve the drafter's style and
grammar. These include jargon,
clichés, redundant expressions,
weak modifiers, stock phrases,
pretentious words, inappropriate
prepositions, archaic ex-
pressions, and many others.

Despite this potent arsenal of
pedantry, the only other complaint
the program could muster was a
warning that we should avoid
using said as an adjective
"except in formal legal writing”.

But it did tell me that I had 1
paragraph with 151 words in its
only sentence. If I was interested,
there were 837 characters. The text
had a Flesch score of 33.2, which
my chart in Clarity 20 (April 1991)
tells me is just the right side of the
boundary between difficult and
very difficult. This, according to
the program, is equivalent to grade
level 15.5, which the manual
explains as needing 15.5 years of
Jormal education. The checker
gives the Flesch-Kincaid score
and the Gunning Fog Index, but
neither of these were adequately
explained.

The word and word-per-
sentence counts are useful, as are
the readability scores if you have
the scales to interpret them.
Otherwise, I was not impressed,
though perhaps to be fair I should
have tested a wider range of
prose. But it is good value as a
free extra in a powerful program.

MA
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The letter
Dear Sirs 1,
FLAT 1 18 WOLSEY ROAD SUTTON 23

We now return 4 draft contract approved and are holding the other copy of the contractd signed by our clients % in
readiness for 7 exchange, subject to contract®91 0. 11 Qur clients have 100% funding12 on 13 this property 14,

therefore 15 it would be appreciated if 4 deposit could be kept to the minimum, say £1,000.00. 16 Please discuss this 17
on the telephone if necessary.

You say in 18 replies to preliminary enquiries that the service charge is running at £500.00 per annum, but cannot
supply figures to support this. We have written to the managing agents about this, but 19 our clients have noticed 20
that this figure 2! is a discrepency from 22 the figure of £350. 00 glven in the agents 3
any explanation for this discrepency. 2425

particulars. Can you provide

We would much prefer to exchange having first heard something from the landlords 3 solicitors as to the covenants
they require.2% On a further point,Z’ our clients would prefer completion to be 6 weeks, rather than 4 weeks28 from

exchange as one of our clients is a director of a major engineering company and departs for a lengthy business trip to

Yours faithfully,

.

Japan on 3rd March. 2 We do wish to have contracts at least 30 exchanged by the time of our clients 23 departure.

/

Notes

1 There are too many women
solicitors to assume that you are
writing to men, and many women
resent the excuse that the
masculine includes the feminine.

2 Although this line is too short for
it to matter, it is generally best to
avoid continuous capitals. Tests
have shown that we read lower
case faster, using the shape of the
word for recognition.

3 There is no apparent reason for
using extra spaces instead of
commas, nor for making the
second gap shorter than the first.

4 The has been omitted, as in the
American custom (Plaintiff
claims ... ). Can any American
members comment on this form?

It is clumsy and unnecessary to
repeat of the contract.

The pompous phrase our clients is
used 6 times in this short letter.

In readiness = ready.

In readiness for exchange, subject
to contract = in escrow.

Subject to contract should come
after signed by our clients, as it
was the signature which was
conditional, not the exchange.

10 This letter was written before the

1989 Act abolished the rule that
an oral contract for the sale of
land was binding if evidenced by
a document containing all its
terms and signed on behalf of the
defendant. A perverse 1973
decision, Law v. Jones, caused

20

consternation by finding a
contract in routine circumstances
in which practitioners thought it
obvious that there was none. The
ruling was "not followed"
(buried) the following year, but
cautious conveyancers {(and some
litigators) still exclaim "subject to
contract and without prejudice” in
each pararaph. Even before 1989
the expression subject to contract
would not have been needed here:
it is clear from the letter that
peither the deposit nor the
completion date had been agreed,
and that the buyers wanted more
information before they would
commit themselves.

11 As the second sentence deals with

a different topic it should have its
own paragraph.

12 The writer meant, but did not say,




that 100% of the funding was to 19 But 1s inappropriate, as well as 26 The ideas are expressed in the
be provided by a mortgagee (who repetitive. wrong order (insofar as they are
would not release the money until expressed at all in this vague
i 20 It makes no difference who has sentence).
completion).
noticed, so the further use of our
13 For is more appropriate than on. clients could be avoided. 27 If thi§ is another point it shoulid
have its own paragraph. And is
14 On this property seems 21 Figure need not be repeated. this phr.ase more than
unnecessar throat-clearing?
Y 22 Discrepancy is mis-spelt, and is
IS So is better than therefore, at a discrepancy ﬁro.m is wro.ng. 28 The omission of the 2nd comma,
o The correct form is There is a when commas are used as
least in mid-sentence. discrepancy between ... parentheses, is a remarkably
. . common mistake.
16 .00 makes the figure difficult to 23 The apostrophe is missing.
read. 29 This bragging is counter-
24 The question mark is missing. productive, as well as a waste of
17 With your clients? With us? breath. Such a big-shot can
25 Is this a request for information afford a decent deposit.
18 Your has been left out in the or just a rebuke? The details are
same way as the earlier. coming from the landlord. 30 At least has been mis-placed.
4 ™\
A possible alternative
Dear Partners,
I enclose the draft contract approved as drawn [or as amended ).
The Smiths have signed the other copy, but there are several points to be resolved before we
exchange:
1. They are borrowing all the purchase money, so would appreciate it if your clients
would accept a small deposit - say £1,000.
2. In your replies to my preliminary enquiries you put the service charge at £500 a
year, £150 higher than the figure quoted in the estate agent's particulars. I have
written to the managing agents for details, but the sellers might like to comment on
the discrepancy.
3. Tam waiting to hear what covenants the landlord's solicitors want.
4. Mr Smith has to go abroad on 3rd March. He would like to exchange before then,
but will need 6 weeks, rather than 4, between exchange and completion.
Yours faithfully,
. J
(,- ‘A excuse their preference on the best poem composed in “'
’ Compe’!—”r,on ground that "it just sounds legaldegook. ’
! better”. {
I Some apologists for Entries to 35 Bridge Road ’
V' traditional legal language A £10 book token will go to the by 31st August, please. |
| ’ J
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Break down the text into paragraphs and, if appropriate,

sub-paragraphs.

Use paragraphs to show where one idea ends and the next

begins.

Use indentation to show sub-paragraphing.

A\

Version A below is taken from the 1971 edition of Brighouse's Short Forms of Wills.

Version B opposite is the same clause, broken down into separate pargaraphs,
with italics and overstrike showing the few necessary alterations, but not otherwise changed.

Further improvements to the passage will be offered in future issues.

VERSION A

I give to my eldest son Arthur the goodwill of my trade or business of mechanical engineer and
the stock-in-trade machinery plant and effects employed therein or belonging thereto together with
the lease of the messuage or tenement shop factory and buildings situate at 146 Bishopsgate
London EC2 in which the said business is carried on or used for the purposes thereof and the
benefit of all contracts subsisting in respect of the said business and all book debts and moneys
due to me in respect thereof or standing to the credit of my business account at my bankers at my
death my said son discharging and indemnifying my general estate from all debts and liabilities
due or subsisting in respect of the said business at my death and if required by my Trustees
entering into a bond or covenant at the expense of my general estate in that behalf AND I
APPOINT my said son executor of this my will as to the said business and premises hereinbefore
bequeathed to him AND I DIRECT that the estate duty and expenses of taking out the limited
probate in respect thereof shall be borne by him.

[

 Witness statements

New High Court and county rules
in England and Wales provide for the
routine exchange of witness
statements after close of pleadings.

The guidance in the notes to
R.S.C. Order 38 rule 2A (at
38/2A/8) says: '

The statement of the witness
should represent his evidence
in chief and should be treated
as if he was giving evidence in
the witness box. It should be
stated in a clear straightfor-

ward narrative form, and
should use the language of
the witness, his ipsissimma
verba *. For the sake of clarity
it should follow the
chronological sequence of the
events or matter dealt with.
For the sake of easy and
ready reference, it should be
divided into paragraphs
numbered consecutively, each
paragraph being as far as
possible confined to a distinct
portion of his evidence. If the
statement contains dates,
sums or other numbers, they

22

should be expressed in figures
and not in words.

It will be interesting to see if this
guidance is taken seriously by practi-
tioners and encouraged by judges.

4 1\
*¥ Or, in the witness's own
words, in the witness's own words.

As Rumpole would say, "They all
have ipsissimma verba in
Brixton."




4 )
VERSION B

1. Igiveto my eldest son Arthur:
(a) the goodwill of my trade or business of mechanical engineer and

(b) the stock-in-trade machinery plant and effects employed therein or belonging thereto
together with

(c) the lease of the messuage or tenement shop factory and buildings situate at 146
Bishopsgate London EC2 in which the said business is carried on or used for the
purposes thereof and

(d) the benefit of all contracts subsisting in respect of the said business and

(e) all book debts and moneys due to me in respect thereof or standing to the credit of my
business account at my bankers at my death

2. My said son must

(a) dischargeing and indemnifying- my general estate from all debts and liabilities due or
subsisting in respect of the said business at my death and

(b) if required by my Trustees entertng- into a bond or covenant at the expense of my
general estate in that behalf AND

3. I APPOINT my said son executor of this my will as to the said business and premises
hereinbefore bequeathed to him AND

4. I DIRECT that the estate duty and expenses of taking out the limited probate in respect
thereof shall be borne by him

solicitors, barristers, judges and any other means whatsoever"; and

parliamentary draftsmen"; ‘
(f) "Shorter” shall not 1mply

(¢) "The" shall mean "the said"; "short" but shall be at all times a
relative expression.

(d) "Obvious” shall mean "such as 3. Documents would be shorter if

" L The title O.f thjs note shall be woul.d have beep asmpﬂed (without lawyers did not state the obvious.
Stating the obvious". previous consideration) by any
reader (actual or potential) of this
2. In this note, unless the context note, had it not been so stated"; 4
otherwiserequires: From the BBC
(e) "Documents” shall mean "any
(a) "This note" shall mean "the paper or other writings written Very much at the other end of
note headed Stating the Obvious™; and/or composed by a lawyer, the specl:rl'lm. )
whether by writing or dictation A very doomsdayish scenario.
(b) "Stating” shall mean "stating and whether stored for the time Totally decimated.
by lawyers, which expression being on paper, recording tape Totally incomplete.
shall include (without prejudice to (audio or audio-visual), word- A potentially endless list.

the generality of the foregoing) processor or other computer, or by \ y
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me to new members J

Richard Auton; solicttor, Norwich Council; Norfolk
Colin Blackman; employed barrister (and chartered physicist); Hong Kong
John Chan; solicitor, Leung Kin & Co; Hong Kong
Chapman Tripp Sheffield & Young; solicitors; Wellington, New Zealand
Christopher Eskell; solicitor, Cartwrights; Bristol
Julie Gillam; solicitor, Law Centre; Luton, Bedfordshire
Mr T.G. Howell; solicitor, Clarks; Reading, Berkshire
Lawrence McNulty; marketing and PR consultant; Wokingham, Berkshire
Sarah Panizzo; solicitor, Penningtons; London EC2
H.L. (Peter) Pierce; copy editor; Tetbury, Gloucestershire
Anthony Rich; solicitor, Cartwright & Lewis; Edgbaston, Birmingham
: Daniel Russell; trainee solicitor; Edgware, Middlesex
Christopher Shelley; solicitor, Manches & Co; Oxford
Anne Stanesby; solicitor, Official Solicitor's Department; London SE24
Patrick Stevens; solicitor, Stevens & Co; Chirk, Clwyd

Trevor Aldridge has been
appointed honorary Queens
Counsel.

The second edition of Francis
Bennion's textbook Statutory
Interpretation was published in
May by Butterworths at a price of
£130. This and CLARITY were
publicised during his interview
on BBC Radio Oxford.

G.V.Bull has retired from
partnership with his daughter,
Vanessa- Hawkes, but remains

_/
as a consultant. They are now
Stewart Graham is looking for practising with another
solicitor in Woburn, near
ARTICLES Milton Keynes, as Reynolds &
He has been doing a first-rate job clerking for me since June 1991, Hawkes (incorporating Wright
full-time in college vacations and part-time during term. & Bull).
He is expecting a 2.1 in sociology from Kingston University . .
when the degree results are published on 6th July, and DE.lVld de nge has given up
has an unconditional place for the CPE at Guildford in September. private practice as a solicitor on
. . his appointment as a full-time
But he needs a principal who can help him through the College of Law. chai of industrial tribunals.
Mark Adler J
Mark Adler (chairman) 35 Bridge Road, East Molesey, Surrey KT8 9ER 081-979 -0085
DX 80056 East Molesey Fax: 081-941 0152
But see change of address notice on front cover
Dr Michael Amheim 8 Warwick Court, Grays Inn, London WCIR 5DJ 071-430 2323

DX 1001, Chancery Lane
Prof. Patricia Hassett

837 Millbank Tower, Millbank, London SW1P 4QU

Fax: 0714309171

071-217 4282
Fax: 071 217 4283

J

Alexandra Marks 59 Gresham Street, London EC2V 7JA 071 606 7080
DX 10, London fax: 071606 5113
Justin Nelson 66 Rogersmead, Tenterden, Kent TN30 6LF 05806 5313
DX 39008 Tenterden fax: 05806 2215
Please contact Press date
Justin Nelson about membership, finance or book reviews for the next issue:
and
Mark Adler about this journal 12th September

24






