


Robert Eagleson said:

It is now 17 years since the first
document appeared in the current
movement for plain language in
government, law and business. The
movement has now taken hold in
many countries, and it is time to
consider its impact.

One of the reasons behind the drive
to reform official language was the
recognition that many people were at
a disadvantage when they could not
understand documents setting out
their rights or obligations. One object
of the discussion would be to explore

the effect of the reform of official
language on social justice.

Professionals' misconceptions about
language had impeded acceptance of
clearer writing. What changes to their
linguistic perceptions had those in the
plain language movement
experienced? Are we seeing shifts in
discourse structures as' well as
attitudes? Are the reforms bringing
changes to genres and even the

disappearance of some types?

The discussion was lively and
useful, and the following points were
made:

+ The linguists at this
conference used gobblede-
gook incomprehensible to
the CLARITY group.
(Robert Eagleson was the
bridge between the two
groups, having a foot in
each camp. )

+ Certain landlords rewrote a
standard tenancy agreement
in plain English to avoid
compulsion by the
government. In rewriting,
they discovered some
provisions that were so unfair
that they dropped them.

» Trade union officials fearful
about loss of their role had
been the only dissenters
when plain language
employment documents
were approved by
management and workers.

+ Inan Australian experiment a
group of lawyers were given
legal research problems. Half
had plain language sources
and half had traditionally
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written sources. They all
reached the right solution,
but the plain language group
were quicker.

Important information was
often unavailable to medical
patients: for instance, those
undergoing surgery were
not aware of the after-
effects so had not made
adequate arrangements for
post-operative care.

~ We are told by packets that

food and medicines contain
certain percentages of
certain substantances with
scientific names, but we
have no idea of the signifi-
cance of the information.

Professional specialists
must work with plain
writing experts to simplify
documents.

Lawyers have an exagger-
ated fear of change, and
exaggerate the precision of
traditional documents.

Research had found that
only 3% of the terms in
traditional legal documents
had had their meanings
defined in litigation.

The definitions supplied by
the courts were often
mutually inconsistent. Tried
and tested often meant
"extensively litigated
because of ambiguity”, and
the most recent case would
not necessarily be the last.

Practising lawyers tended
not to know the results of
that litigation in sufficient
detail to justify their claim
to precision. '

Senior lawyers often
disagree with the view of
junior lawyers that the
meaning of a particular
expression has been
precisely defined.
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+ Prof Eagleson's experience
was that senior lawyers
were more open to plain
language improvement than
their younger colleagues.

* Documents are insuff-
iciently tested.

+ Saftey instructions required
by law in the workplace
were pitched not at the
workforce but at the
lawyers who might have to
rule on their adequacy.

* Over-informality in con-
sumer documents misled
the -public into thinking it
was dealing with a friendly
document when in fact it
was hostile.

One of the linguists said that he would
be suspicious of a plain language
contract, and would rather trust his
lawyers. He was promptly sat upon:

with traditional language.

It is vital that clients
understand what is written
in their names, so they can
correct the inevitable
mistakes and omissions.

The research CLARITY did
last year showed (a) that
clients understood a lot less
than lawyers think they do,
and (b) that they understood
a lot less than the clients
themselves realised.

A danger is that clients tend
to think they are wrong and
their lawyer right.

Most legalese has nothing
to do with precision.

Legalese is linguistic fancy
dress, which should be
discarded with the wigs and
gowns whose future is now

People shouldn't trust
lawyers, whose ruling body
(in England) paid out large
sums to compensate
defrauded clients.

Plain language should not
and need not mean loss of
precision.

Many documents are
unnecessarily difficult.

We should not give in to the
argument that legal

_ documents could not be

written plainly; resistance is
emotional and self-
interested.

Lawyers starting to write
plainly have found that clients
who previously accepted draft
documents without comment
offered improvements when
they could understand what
they were shown.

A lot of non-lawyers have to
interpret legal writing in
their work, and have difficulty

under discussion in Britain.

* Shorter lines make a
document easier to read. A
lone lawyer who disputed
this admitted two weeks
later that he had been wrong.

» Citibank reduced many
default provisions in their
standard loan document to a
mere two, deciding that all
the others were unnecessary
because they dealt with
circumstances which never
arose.

* We need lawyers who know
what they are doing, and
open-minded people. These
are not easy to find, but it
is worth perservering.

Robert Eagleson said that he had

never found a legal document which
was entirely free from error.

Barbro Ehrenberg-Sundin, a
language expert from Stockholm,
said:

She had been involved last year in
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a project to revise the Swedish Rent
Act, under the chairmanship of a
Supreme Court Justice. .

She had been asked to change the
language without changing the
meaning, but had eventually won the
right to introduce substantive
changes. She had done the work in

collaboration with a lawyer.

The old Act was in traditional
Swedish law language (whose faults
were the same as its English
equivalent). It suffered from:

» Insufficient headings;

+ Long sections each
covering many points;

+ A great deal of cross-
reference;

* Long, complex sentences;
+ Archaic language;
+ Convoluted word order; and

+ Unnecessary passive verbs.

The new version had reduced or
cured these faults. It had been
reorganised according to the needs of
the landlords and tenants who would
rely on it. It began each section with
a summary, giving the outline first
and the details later. But some
traditional elements had to be
retained for consistency with other
laws.

The Commission responsible for
the new Act was pleased with the
result, and it was widely acclaimed.
Tenants' groups in particular were
pleased.

But most courts and rent tribunals
objected to what they saw as
inconsistency with the land law code.
They said that it was "impossible” to
divide chapters into sub-chapters
(although it had been done, and the
world had not ended) and argued that
questions did not belong in headings.
Lawyers complained of
unfamiliarity.

Plain language is almost
unanimously approved in Sweden,
although some lawyers were




concerned about the risk of meaning-
change. The project is still alive, and
the Department of Justice is to
decide on its future.

Comment

* We must sometimes
compromise to get things
done. Rudolph Flesch had
resigned from the Citibank
project because they refused
to allow contractions, and that
was taking purism too far.

+ Splitting sections makes the
Act longer, so giving rise to

objections.
« But plain language
techniques allow a consider-

able overall shortening of
documents, despite extra
paragraphing.

+ [Itis helpful to point out to the
objectors that similar projects
have been successful in other
Jjurisdictions.

» Similar drafting improve-
ments were successfully
made in the Church of
Sweden Act. Lawyers did
not object in- this case
because it was entirely new
law, and did not have to tie
in with any other Act.

» Language experts want to
involve lawyers in reform, but
lawyers do not reciprocate.

* The objection to questions in
headings was unreasonable,
bearing in mind the
convention that headings
were not part of the document.

* No: there are judgments to the
-effect that headings do count.

Ruth Wodak, of the Linguistics
Department of the University of
Vienna, spoke about the
reformulated Building Regulations
Law of 1976:

German legalese suffered from the

same defects as its English and
Swedish equivalents.

The regulations were changed with
the intention that anyone could read
them without expert help.

The new version had:

« A table of contents and an
index;

* The explicit statement of
intentions;

* A variety of typefaces;

* Good paragraphing;

+ Sentences shortened to an

average between 16 and 18
words;

+ Lists instead of unbroken
paragraphs;
* Main verbs at the beginning

of sentences instead of the
end;

* An absence of subsidiary
clauses;

* Explicit connectives like if
and but;

* Active verbs instead of
passive;

- » Second-person pronouns
(addressing the reader as

you).

They tested the new regulations by
asking people to paraphrase the old
and the new. This produced the
classification in the table below
right:

Some people thought that the
revised version was too informal.
This showed a need for re-education.

Comment

» The level of improvement
was disappointing in view
of the size of the
investment.

* The understanding of some
jury instructions had only
improved from 45% to 60%
after revision.

* The effort is justified by the
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continued saving of effort
when dealing with more
comprehensible forms; and
as writers gain experience
the translation becomes
quicker. And we must add to
the account the saving of
time in writing plain forms
instead of legalese.

* Many people worldwide are
unaware of research in the
field. Academics are in
touch with each other but do

" not communicate with civil
servants or other practical
writers. The Swedish
Language Institute did not
know about this conference
and was not represented at it.

* Too many people were
reinventing the wheel.

* The plain language
movement was still in its
infancy, and results would
improve as we gain
experience.

+ Calling text "plain language”
sometimes incites resistance
that would not bé there
without the label.

Martin Cutts said:

When he founded the Plain English
Campaign he thought plain language
would create a more just society. He
had been impressed by the story of a
couple who had signed a mortgage
deed they did not understand: they did
not know how much they had paid or

Old new
Close to text 50% 57%
Need for prior
knowledge 8% 5%
Criticism/
evaluation 305% 155%
Refusal or
inability to
paraphrase 115% 225%




what they still owed; the lender
refused to tell them, but still obtained
a court order and they were evicted.

Since then the plain language
movement had flourished, with the
support of Margaret Thatcher (whose
concern for social justice the speaker
derided) and some banks and insurance
companies. Yet financial hardship was
worse than ever, and it was difficult to
see how the problems of society had
been alleviated. Poll tax forms were
fairly plain, but were still unpalatable.

The government seems less
interested than it was in saving the
public's time spent filling in forms.

An Anton Piller injunction, served
on him as an unrepresented lay
defendant without previous
knowledge of the proceedings,
contained a 700-word sentence in
archaic language, accompanied by an
explanatory note containing a
93-word sentence.

But a panel of judges, chaired by
Lord Justice Staughton, CLARITYs
patron, was reconsidering the Anton
Piller practice.

Comment

» Martin Cutts was expecting
too much from plain
language. The purpose was
to improve communication;
improving the message was
another problem.

* Legal language is a politcal
issue: incomprehensible
documents deprive people
of the chance to disagree.

+ Plainer forms increased
claims for state benefits,
which some governments
do not want.

* A railway had regularly
denied liability for accidents
on the grounds that its badly
drafted rules had been
broken. For example:

The rules called for two

men to stand on each side
of track repair works to
warn of approaching
trains. But there were only
five men in the team,
which left only one to do
all the work. In practice,
three men worked and one
stood watch on each side.
The problem did not
emerge until the rules
were explained.

» It was difficult for readers
to see what had been
omitted from legalese
documents.

* Clients polled by Mallesons
Stephens Jacques chose to
have decisions or advice
placed at the beginning, with
the reasons following, rather
than the other way round.
This way they could read the
details or not, as they chose.

* Lawyers are not
deliberately obscure. They
are not trained to write.
They need help.

+ CLARITY's
explained.

work was

For the last seven years Professor
Danet has researched the transfer of
performative rituals from oral
ceremonies to written ones.

Archeological evidence suggests
that cognitive rituals (for example,
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burying artefacts with bodies)
pre-dated language.

Pre-literate societies have binding
rules enforced by social pressure, but
there are neither lawyers nor formal
laws.

Cuneiform legal transactions were
incomplete until written.

In Anglo-Saxon England only some
clergy were literate; no-one else was,
not even kings). The wuse of
documents began with the recording
of transactions vesting land in the
church.

Legal language - whether oral or
written - had a ceremonial role
which led to a distinct style.
Doubling (null and void) helped
achieve this. The ceremony was a
necessary part of the transaction.
(This is performativity.)

Anglo-Saxon land grants date from
the 7th century.

Many Anglo-Saxon wills were not
dated, but the earliest surviving one
dates from 805. It takes the form of a
story told in the 3rd person and in the
past tense.

Only one will in ten began like a
modern will:

I Alfred King of the West
Saxons by the grace of God
and with this witness declare
how 1 wish to dispose of my
inheritance after my death.

References to witnesses were
common:

Of this King Alfred and many
others are witnesses.

(This is closer to the style of modern
lay people than to that of lawyers. The
language is not technical, and
reminiscent of the expression "You can
ask so-and-so" - Ed.)

Another example of Anglo-Saxon
legal drafting begins:

| Ealdorman Alfred command




to be written in this
dacument to King Alfred and
all his councillors.

Out of a sample of 62, 25 included
curses directed against anyone

tampering with the document.

More recently, when a member of
the Israeli Knesset added with God's
help at the end of the oath of
allegiance, a political opponent
petitioned the High Court for a
declaration that the oath was
ineffective and that he should not
take his seat.

Performative rituals are affected by
the technology of the day. How will
they be affected by computers, fax
machines, and video recorders?

Special documents have used fancy
lettering, seals, colour, and
expensive paper. (The signing of
international treaties is customarily
marked by an exchange of pens.) But
documents are losing these
characteristics. Will computerised
treaties be agreed by electronic
means, with the ceremony
abandoned? Professor Danet thinks

not.

What is the future of video wills?
They are still very rare, and under
current law are effective only as
supplements to written wills (as in
Anglo-Saxon times the written will
was supplemental to the oral
ceremony). But they are more
personal, as in Anglo-Saxon wills
addressing the beneficiaries in the
second person and showing the
gift:

This vase is for you, Tom.

Will we smarten video packaging, as
we have until now used special paper
and notarised documents?

(For a detailed history of legal
English from Celtic times, see David
Mellinkoff: The Language of the
Law, Little Brown & Co, Boston &
Toronto, 1963 but still in print. It is
reviewed in Clarity 20 (April 1991) at
p:13. - Ed.)

Platform and on-board announcers
have separate styles. For instance, a
driver will say to his passengers

"Good morning, ladies and
gentlemen", but station announcers
never do.

Platform announcements are of
three sorts:

+ special announcements (for
example, about the delay or
cancellation of a train, or a
platform change);

* personal calls; and

+ staff announcements.

Personal calls and staff
announcements are introduced as
such (This is a staff announcement...)
but special announcements never are.

But there is some foolish

the train approaches if they are
waiting on the platform and the train
is approaching if they are on a train.
(This does not seem a vcry good
example. They are unlikely to be told

that another train is approaching theirs
unless an accident is in progress. -Ed. )

The Arhus School of Business
hopes to mount a two-day
conference on legal language in
November 1993, "for senior
researchers and PhD students”.

CLARITY will be well represented
at this major conference, and a report
will appear in the next issue

Full details appear in the last issue.

Enquiries to the PLI:

1 (Canada) 604 687 8895 (fax 0018)

pomposity:

+ Signals are referred to as
lineside equipment.

* By management edict,
passengers must be
called customers. 7

» Service is used for any
thing which supplies
(or is supposed to
supply) a service, and

=
BACK NUMBERS

of Clarity are available at the following prices:

Issues 14 £1 each
can be, for example, a 511 £150 "
train or a buffet. So 12-15 £ "
we have Please take 16 £
care when walking 1723 £ cach
through the service. 24 £3

Passengers (customers, my
Joot!) are more likely to
hear sentences of the form

.

Please add 20% for handling and postage (inland)
or send international postal coupons (overseas)

d

31




Hannen Edward Beith; solicitor; Windsor, Berkshire

England

F.A. Jones; solicitor; Newcastle-on-Tyne

Clare Price; public speaking speech specialist; nr Salisbury, Wiltshire
David Scillitoe; businessman; Siemens Plessey; Christchurch, Dorset
David Warren Jones; solicitor; Bournville, Birmingham

A.D.E. Ford; solicitor; IBM UK Ltd; Paris

C. Edward Good; lawyer, lecturer, author and publisher; Charlottesville,

France

United States

Virginia
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Press date for the next issue:

1st December

-
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PRECEDENTS

We have a volunteer

to run the

precedents library.

More next issue.

Richard Henchley, general
counsel and company secretary
at Rolls Royce plc, has been
appointed treasurer of The
Law Society.

CLARITY
TIES

are available for sale at
£8.50 each

Navy blue ties with the
CLARITY logo
(as nearly as it can be
reproduced)

Please send your order with a
-cheque to
our Surbiton address

\_ Y\
~N
Mark Adler (chairman) 28 Claremont Road, Surbiton, Surréy KT6 4RF 081 339 9676
DX 80056 East Molesey (as before) Fax: 081 339 9679
Dr Michael Amheim 8 Warwick Court, Grays Inn, London WCIR 5DJ 071 430 2323
DX 1001, Chancery Lane Fax: 0714309171
Prof Patricia Hassett 837 Millbank Tower, Millbank, London SW1P 4QU 071217 4282
‘ Fax: 071217 4283
Alexandra Marks 59 Gresham Street, London EC2V 7JA 071 606 7080
(retiring 30th Oct) DX 10, London fax: 071 606 5113
Justin Nelson 66 Rogersmead, Tenterden, Kent TN30 6LF 05806 5313
DX 39008 Tenterden fax: 05806 2215
J
Please contact
Justin Nelson about membership, finance or book reviews
and
Mark Adler about this journal
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