


"plain meaning". Professor Schauer
says that plain meaning is the
competence that makes it possible
for him to converse with an English
speaker with whom he has nothing in
common but their shared language.
Judge Posner counters with the story
of an employee who is told "to bring
all the ashtrays you can find" and
who follows the order by ripping
ashtrays off the wall. If Schauer's
definition is sound, the employee has
done the right thing. To understand
why it is not the right thing requires
more than shared language. It
requires understanding about the
purpose and limitations of the
request.

Creative, dynamic interpretation
requires seeking from the history the
assumptions behind the statute.
Having done that, the judge has a
special duty to interpret statutes in
accord with reason, which mediates
between general standards and
specific cases. There is no such thing
as applying a standard without
engaging in interpretation.

Conclusion: metaphor,
ambiguity, and good
intentions

MY summer reading prompted two
memories from my days as a poetry
and fiction writing professor.

I remember student authors'
inclination to pipe up during class
discussion of their work. They would
say, "But that's not what I meant."
Or: "Wait a minute. I intended to say
...." Whereupon I would remind them
that it was their job to write the story
and someone else's to read it. They
could not go about trailing their
readers or sitting on a reader's
shoulder to prompt. "Write it and then
get off the page," I would tell them.
"No explanatory footnotell either. Let
it go; it is out of your hands."

My second memory was of a film I
saw once of Robert Frost giving a
reading. He read his famous
Stopping by woods on a snowy
evening, and afterwards someone in

the audience asked him about saying
he had miles to go before he slept.
Wasn't he really talking about
dfeath? the questioner wanted to
know. Frost replied that he meant
what he said, which was that he had
to get the hell out of the woods. To
me, the glint in Frost's eye was clear.
Of course, he was talking about
death. And, of course, he wasn't
going to tell the poor fool in the
audience about it if he was too literal­
minded to figure it out for himself. It
was Frost's job to write about sleep,
and it was the reader's job to get an
idea about death. IfFrost had written
that he had a lot of things to do
before he died, not many people
would have thought him a very good
poet.

Now, of course, poetry is the realm
of metaphor. Statutes are not. If you
have something to say in a statute
about death, you know better than to
write about getting out of a wood
and going to sleep. But it is the
context of Frost's poem that gives us
the confidence in our interpretation.
And statutory context functions in
essentially the same way.

Maybe what it comes to is that I
believe Professor D'Amato describes
the world I live in. It is a world in
which rules are written that say such
things as this: Evidence that a
witness in a civil trial was convicted
of a felony "shall be admitted" for
impeachment purposes if "the court
determines that the probative value
of admitting this evidence outweighs
its prejudicial effect to the
defendant." Does "defendant" here
refer to a plaintiff, as well as a
defendant in a civil case who has
previously been a convicted criminal
defendant, or could it refer
exclusively to the defendant in the
civil case? This ambiguous rule is
Rule 609(a) of the Federal Rules of
Evidence. In Green v. Rock Laundry
Machine Co, the Supreme Court,
incredibly, determined that the word
"defendant" referred to the defendant
in the civil case, and having done
that, initiated a rule change to give
any witness the benefit of the
balancing test. The change was
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consistent with Justice Blackmun's
analysis of the legislative history in
his dissent in Green v. Hock
Laundry.

Professor D'Amato and I live in a
world in which a statute intended to
help welfare families by disregarding
$50 of "child support" as income
leaves unclear whether child support
includes Social Security payments
(ordinary meaning) or means
exclusively payments from the non­
custodial parent (technical meaning).
In Sullivan v. Stroop 15, the Court
used the technical definition - to the
detriment of the custodial parent,
the intended beneficiary of the rule.

We live in a world where statutes
get written leaving it for somebody
to decide whether expert witness fees
are recoverable as attorney fees or
not, and where, when it's a Justice
Scalia doing the deciding, the "plain
meaning" of the Civil Rights
Attorney's Fees Awards Act may be
allowed to override the legislative
history, the statutory scheme, and the
purpose of the statute, which is what
happened in West Virginia
University Hospitals Inc v. Casey 16.

All this reminds me of an
experiment I perform in my
classroom every semester when we
talk about ambiguity. I have the
students look at the picture opposite.
Many of them have seen it before,
but not all. And, so far without
exception, semester after semester,
there are always some who see only
one face and some who see only the
other. In fact, you may be looking at
this picture and wondering what I'm
talking about. You may be seeing
only the young woman with the
necklace, the fine features, and the
downcast eye looking away. Or you
may be seeing only the crone with
the babushka over her hair, facing
more forward. If you see only one or
the other, it may help you free

15 110 S. Ct. 2499 [1990].
16 111 S. Ct. 1138 [1991).



Reprinted by kind permission of West Publishing Company from Reed
Dickerson, Teacher's Manual for Materials on Legal Drafting 54a (1981).

yourself from your set vision if I tell
you that the young woman's chin is
the old woman's nose, and the young
woman's necklace is the old woman's
mouth. It may help you, and it may
not. Semester after semester, try as
they might, some students take
nearly an hour, even with help and
the best of intentions, to see the other
face.

It is the most powerful lesson I
know about ambiguity. I like Kenny
Hegland a lot, but I mistrust his
vision of the universe. The very
nature of ambiguity is that it is

inadvertent, and thus it is common,
and above all, we can never he sure
whether what we have written is
ambiguous or not. We don't often
read court opinions in which the
court writes that "this statute is
ambiguous, and we have decided to
resolve the ambiguity this way".
Instead, we read an opinion that says
the provision is not ambiguous.
Doubtless, it means X. And then we
read the reversing opinion in which a
higher court says the provision is not
ambiguous and it means Y. One sees
the young woman. Another sees the
old.
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As writers we do the
same thing. We know
perfectly well we have
written X, and we are
shocked when somebody
reads Y. And when what
we write is statutes
rather than poetry, it
won't do for us to sit
back with a glint in our
eye and enjoy ourselves
while the readers
deconstruct our
metaphors. As drafters of
law, it seems to me we
should be grateful for
such a thing as
legislative history, for it
saves us from that
terrible, impossible goal
of perfection every
single time we write a
word.

Even though Justice
Scalia, Judge
Easterbrook, and the
other plain meaning
formalists might seem to
be your cheerleaders, not
only crediting you with
the ability to draft
unambiguously but also
exhorting judicial
interpreters to take you
at your word, beware.
Beware because you
draft steeped in
understanding of
political and legal

context to which the plain
meaning theorists would deny
your interpreter access. As a

drafter, I think I would be more
cheered by those who authorize
creative, dynamic interpretation, who
will not insist on dogged literalism
that flies in the face of reason,
common sense, and the readily
discernable intent of the legislature. I
would not want someone holding me
to X when my X was clearly a slip of
the .pen. This is so because I know
that all the exhortations and the best
intentions in the world will not keep
me from an occasional slip of the
pen - will not, that is, keep me from
being human.



Breaking with tradition, we
reserved a room in a restaurant
this year. At £20 a head
inclusive, this cost less and
was more convenient than
using The Law Society's
facilities, and it was generally
considered a success. Twenty
members and one guest
attended.

We were pleased to welcome
David Lewis as our speaker.
Mr Lewis, now principal of the
Information Design Unit,
helped found the Information
Design Association, from
whose secretaryship he reired
in April. He also set up
Europe's first degree course in
design information, at what is
now Coventry University. He
has been a member of
CLARITY for some time.

David Lewis's presentation

Stereotyped legal documents

When I worked in the civil service
the civil servants made problems
with language and blamed them on
the lawyers. The lawyers themselves
were more amenable.

Legal documents form a "genre".
This is more than just the words, but
includes the layout and the type.

People have stereotypes about what
documents of certain genres are like,
and their prejudices are triggered by
legal documents.

Although the basic principles of
good design have been known for
hundreds of years, lawyers ignore
them, and stick to the stereotype
when drafting documents.

What is design? The look and feel
of a document, and even its smell.
The amount of white space, whether
the edges of the type are straight or
ragged, the typeface and whether it is
bold or not, and so on.

In the clumsy words of a bad but
useful phrase, "Design helps to
articulate the semantic structure of
the document."

Lawyers have concentrated on the
words at the expense of the feelings
with which people immediately react.
You should remember the pre­
reading impact of your document.

The history of design

Spaces between words, punctuation,
and sensible line breaks are all
comparatively late design features;
they help the reader understand. But
there are many more you could use.

Medieval hand-written documents
were laid out with a sophistication
comparable to that of desktop
publishers, using colour and different
writing styles. Early printers copied
this. The Talmud offers a good
example: the main text appears in the
centre of the page, framed by the
different commentaries, each in its
own typeface.

But as printers became busier, layout
was simplified in the interests of speed
and mass production. Typewriters
followed. They had only one font;
they have no bold or italic, and only one
size. Capitalisation and underlining
were the only ways to distinguish one
piece of text from another.

Now desktop publishing programs
allow us the pre-technological range
of options, but these are underused.
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People know about the rules
promulgated by the CLARITY
poster, but they don't use them.
Why? Civil servants and lawyers
pride themselves on their ability to
construct complicated sentences,
which they consider a professional
skill on the strength of which they
are judged by their peers. Peer
pressure is holding CLARITY back.
Someone had even asked him at a
training conference if his plain
language work had not affected his
ability to have complicated thoughts.

Design suggestions

Headings should be left-justified.
Centring disrupts the reading pattern
and slows down the reader skimming
the document for a particular
heading. The difference is barely
noticeable with a healthy and
sophisticated reader, but with
unsophisticated readers and those
with sight problems the difference is
considerable.

Bold type is neater than underlining.
If bold type does not stand out
sufficiently, increase the size.

"Times" on a laser 'printer is the
wrong size. Typefaces vary slightly in
design from size to size; they should
not just scaled up or down. But Times
has been scaled, and it does not look
right.

Whether Times (the style of the body
of this text) or Helvetica (the style of
the headings) is easier to read depends
on the size, the leading (the amount of
white space between lines), and what
you are used to. There is no clear
evidence that one is better than
another, or that sans serif styles (of
which Helvetica is one) does not work
for extended blocks of text. But sans
serif makes a good heading.

There are many books on desktop
.' publishing which give the basic rules,
but none of them are very good. •

The rest of the meeting is
reported on page 47 ....



From the committee
already given us your name, please
write to Mr Smith giving your
speciality.

Committee
membership

Alexandra Marks leaves...

We were sorry to lose Alexandra
Marks from the committee at the end
of October arter three years' service,
but on behalf of all members we
congratulate her and Steve on the
birth of their first child, Joanna, on
21st December.

We sent a potted fig plant as a
modest combined expression of
appreciation and welcome.

A full appreciation of Alexandra's
work for CLARITY appeared in
Clarity 24.

... and Alison Plouviez joins

We welcome Alison Plouviez onto
the committee. Her appointment to
replace Alexandra Marks was
approved at the annual meeting.

Mrs Plouviez qualified as a
solicitor as a mature student in 1986,
after working for several years in the
voluntary sector.

Following a period in practice, she
joined The Law Society five years
ago as secretary to the then recently
established Wills and Equity, and
Employment Law, Committees. She
is now preparing a second edition of
the Society's Probate Practitioners'
Handbook, the first edition of which
she edited and co-authored in J991.

Alison Plouviez is committed to the
use of plain language, good
document design, and the (''Teation of
easy-to-use materials for lawyers and
the public, and to increasing the
public's understanding of the law.

She now lives in Hastings with her
family and works part-time for the
Society.

Treasurer sought

Justin Nelson would like to give up
his responsibilities as treasurer, if a
replacement could be found.

Precedent library
This has been moribund for some

years, but now COOstopher Smith
has agreed to take over responsibility
for it.

Obsolete documents will be
discarded, and those remaining will
be edited. New documents will be
commissioned. Members are invited
to send any they think may be of use.

All documents will be edited by
two people in an effort to ensure that
they are adequate for their job and
comply with the principles of plain
drafting. They will then be returned
to the original author for final
approval.

Lists of the documents approved
will be published in Clarity, and
Coos Smith will keep the complete
list. He will supply the documents on
payment of a nominal fee (to be
fixed) to cover photocopying, postage,
and stationery. As CLARITY is
uninsured, and this is a non-profit­
making venture, no responsibility
for negligence will be accepted:
precedents will be supplied on the
understanding that users will ensure
that the precedents satisfy their own
clients' needs.

We have some editing volunteers
from previous calls, but new ones
would be welcomed. If you are
interested in helping and have not
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Christopher Smith is head of the
legal department at the European
office of NCH, a US chemical corpo­
ration. His time is divided equally
between administration (co-ordinating
the group's European legal affairs) and
English legal practice (particularly in
the fields of mergers and acquisitions,
employment law, company and commer­
cial law generally, and environmental
law).

He can be contacted at:

NCHEurope
Landchard House

Victoria Street
West Bromwich

West Midlands B70 8ER
Tel: 0215258939

Journal

Layout

This issue contains some trial
changes to the format, on ~hich the
editor would appreciate comments.
In particular:

The glossy paper has been
restricted to the outer pages, to
reduce eyestrain whilst leaving us
with an apology for a cover.

Sans serif (Helvetica) type has been
substituted for Times in the headings
and subheadings.

Main headings have been written in
white instead of black, on a slightly
different shaded background. The
use of boxes has been reduced.

Subheadings have been left­
justified instead of centred.

Columns remain justified, to
pander to the editor's dislike for
ragged right-hand margins. Word­
spacing and hyphenation is adjusted
where practicable to reduce excess
white space within lilies.



Contents

This issue is much longer than any
of its predecessors. We have received
enough material to permit publication
of items which in the past would have
been too long; now they can be
included without swamping the other
contributions. The editor is especially
grateful to Barbara Child, David
Elliott, and Martin Cutts for their
substantial pieces.

Editor's honorarium

The rest of the committe proposed
paying the editor £250 for each issue
of Clarity produced, as nominal
compensation for his loss of earnings
during production.

Poster

We are sorry that the deadline for
improvement suggestions given in
the September issue was too soon
after the distribution date, which was
later than had been anticipated. But
we did allow extra time.

The first edition has now been
printed. Five hundred have been
produced so far.

A copy is to be distributed to each
member with this issue of the
journal. We regret the need to fold
them but it would not be practicable
to supply each one in a tube.

We plan to distribute the remaining
copies to law schools, barristers'
chambers, and solicitors' firms.
While stocks last, individual copies
are available on request.

No doubt further improvements
will be suggested, and if they justify
redoing the artwork a second edition
will be produced.

Meanwhile, a student edition is to
be prepared for next academic year:
it will cover two sides of A4 (to fit a
ring binder) and will include a
September- August calendar.

CLARITY-mark
One or two organisations have

approached us recently asking if we
could give CLARITY's seal of
approval to their documents. We
propose the following scheme:

For a flat fee a CLARITY vetter
will consider a document, and either
give approval, or refuse it with a
brief note of the reasons. The fee will
normally be £100 - at least for the
time being - but a higher amount will
be quoted if the document is
particularly long. The £100 will go
to CLARITY, but it is anticipated
that any excess required for a long
document will be paid to the vetter.

Vetters will not refuse approval
because they would have drafted the
document differently. They will
apply the normal principles of plain
drafting, using the guidelines in the
CLARITY poster. They will be
asked to give their answer within two
working days. They may:

• Approve the document as
drafted;

• Approve it subject to minor
improvements; or

• Reject it with a brief (and not
necessarily comprehensive)
note of the reasons.

If the document is rejected,
CLARITY will offer a drafting
consultant to put it right. The consultant
will contract directly with the applicant
for his or her services, and will charge a
commercial rate, paying 10% to
CLARITY as commission. To avoid
any suggestion that the vetter may be
tempted to be over-critical in the hope
of personal gain, it is proposed that
someone else should act as the
consultant unless no-one else is
available or the applicant particularly
asks the vetier to do the work.

The consultant will guarantee to
put the document into a form
acceptable to the vetter, and the
approval will then be given without

46

further charge.

Two practical problems arise. The
burdens and benefits of the work
arising under the scheme should be
distributed as fairly as possible. And
a consistently high standard must be
ensured. The committee therefore
proposes a register - to be kept at the
Surbiton office - of those willing and
able to take part in the scheme.
Anyone may go on the register who
has contributed a document accepted
without significant improvement for
the precedent library. Incoming
vetting and work will be circulated
amongst those registered, as fairly as
reasonably possible whilst matching
the documents to those with
appropriate specialisations.

Suggestions for improving this
scheme would be welcomed, and it is
likely that changes will suggest
themselves when we see it working.

The applicant will be responsible
for ensuring that the document does
the job intended.

The vetted documents will belong to
the applicant, whose confidentiality
will be respected, though we will
keep a copy of each document on
file. Consultants will of course retain
the right to re-use their own drafting
ideas on other documents.

Our 10th
anniversary

CLARITY will be ten years old on
Tuesday, 8th June. This will be the
anniversary of the appearance in The
Law Society's GaZPte ofJohn Walton's
letter announcing the formation of
CLARITY.

We are planning a short, after­
office-hours ceremony, to which the
press will be invited.

We are also considering the launch
of an annual Plain English Day, to be
marked by a lecture.

Further details will appear in the
April issue.



I

Chairman's report

The chairman gave a brief report on
developments since Clarity 25.

Treasurer's report

Justin Nelson was unable to attend,
and sent his apologies. We had
£5 ,808 in the account. Each issue of
the journal had been costing about
£600 to produce and distribute.

Election of committee

The existing committee was
re-elected, with the exception of
Alexandra Marks, who was retiring.
Alison Plouviez was elected in her
place. [Fuller details appear on pA5.]

Professional publication of
Clarity

The meeting approved Richard
Castle's suggestion that we should
approach commercial publishers
with the suggestion that the journal
be professionally produced and
marketed. CLARITY would retain
editorial control, but the journal
would be more vigorously promoted.

Clarity's layout

There was some discussion about
improving the format. [See pA5.]

Thomas Coolley Law
Review summary of plain
language developments

Copies of Joseph Kimble's article
were available for those who wanted
it. A few remain.

Clearer Timeshare Act

Information about Martin Cutts'
project was given, and contributions
were invited. [Further details appear
on pages 3-9.]

CLARITY

lrITJE§
are available for sale at

£8.50 each

Navy blue ties with the
CLARITY logo

(as nearly
as it can be reproduced)

Please send your order with a
cheque to

our Surbiton address

Associate Professor Peter Butt
spent the autumn term at the
Univerity of Bristol School of Law
before returning to the Centre for
Plain Legal Language in Sydney at
the end of his sabbatical year.

Professor Roy Goode is chairing
the government-appointed Pension
Law Review Committee.

He will be researching, amongst
other things, people's understanding
of their pension rights.

Professor Patricia Hassett, an
attorney in her home state of New
York, was called to the English bar
in November. She is a member of the
Inner Temple.

Geoffrey Palmer has been
knighted since resigning the New
Zealand premiership and is now
professor of law at the Victoria
University of Wellington.

Murray Ross has left Withers and
is now legal advisor to the Jupiter
Tyndall Group plc.
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By country

England 355
Wales 5
Scotland 1
Channel Islands 1
Belgium 1
Holland 1
France 1
Switzerland 2
Germany 1
Canada 16
USA ~ 6
Cayman Isles 2
Australia 13
New Zealand 4
Hong Kong 5
Malaysia 1
Thailand 1
Total. 416

The spread around the world is
gratifYing, but we would welcome more
members outside England. The United
States in particular is sadly undern

represented. But CLARITY is supported,
and this journal read, more widely than
these figures suggest. We have contacts,
for example, in Sweden afU/ Denmark,
and we have reports ofthe journal being
passedfrom hand to hand.

By activity or profession
Some members are listed under

more than one profession. And we do
not have a complete record ofeach
member's activities. We think that
most of the "unknowns" are
solicitors, and there are probably
more part-time parliamentary
drafters, journalists authors, and
teachers than we have recorded. The
number ofjudges is disapfHJinting,
though we are pleased to welcome
Judge Cook, a family law specialist,
who hasjoinedas we go to press.

Solicitors 178
Barristers 23
Foreign attorneys 32
Parliamentary drafters 5
Judges 2
Authors 37
Teachers 50
Journalists 4
Students 3
Other 16
Unknown 130



Australia

Kate Corcoran; attorney, Mallesons Stephen Jaques;
Sydney

Canada

Jonathan Davies; attorney-general's department, Nova
Scotia; Halifax

Cheryl Stephens; attorney, legal education consultant,
and publisher of a plain English newsletter;
Vancouver

Peg J ames, an Alberta attorney, has been nominated
as our contact at the CLE Plain Language Project
of Vancouver, an existing member.

Don Revell, chief parliamentary drafter for Ontario,
was welcomed in issue 21 but inadvertently
omitted from the mailing list; our apologies to him.

Mark Vale, plain language consultant and teacher
ofToronto, has joined CLARITY in his own right,
having previously been associated with us as
director of CUe.

England

Mrs G. Brown; retired solicitor; manager, Citizen's
Advice Bureau; Surbiton, Surrey

Mr E.J.C. Burroughs; solicitor, Walkers; Doncaster,
South Yorkshire

Judge Michael Cook; circuit judge; Surrey
Michael Daiches; barrister; London
John Forrest; retired solicitor; Blackburn, Lancashire
Stewart Graham; mature law student; Chessington,

Surrey
Maurice Guyer; solicitor, Vickers & Co; Ealing,

London W13
David I1iggins; solicitor, Prudential Life & Pensions;

Reading, Berkshire
Alison Plouviez; solicitor, Legal Practice Directorate,

The Law Society; London WC2
Dean Poster; solicitor, Nabarro Nathanson; London Wl
Martin Richardson; Director of education & training,

Berwin Leighton; London EC4
Jenny White; barrister; Electricity Association;

LondonSWl
Alison Wilcockson; solicitor and lecturer; Nottingham

Trent University

United States

Barbara Child; Director of Legal Drafting, University
of Florida College of Law; Gainesville

Jeanne Pasmentier; attorney; Division of Consumer
Affairs, New Jersey

Mark Adler (chairman)

Dr Michael Amheim

Prof Patricia Hassett

Justin Nelson

Mrs Alisol1 Plouviez

( Committee)

28 Claremont Road, Surbiton, Surrey KT6 4RF
DX 57722 Surbiton

8 Warwick Court, Grays Inn, London WCIR 5DJ
DX 1001, Chancery Lane

837 Millbank Tower, Millbank, London SWIP 4QU

66 Rogersmead, Tenterden, Kent TN30 6LF
DX 39008 Tenterdel1

The Law Society, 50 Chancery Lane, London WC2A ISX
DX 56 London/Chancery Lane

Please contact

Justin Nelson about membership, finance or book reviews
and

Mark Adler about this journal
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0813399676
Fax: 081 3399679

0714302323
Fax: 0714309171

071217 4282
Fax: 071217 4283

058065313
Fax: 058062215

0712421222
Fax: 071 831 0057


